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3etween April and May, consumer prices advanced 0.3 

per cent to 115 per cent of the 1947-1949 average, 
according to the Consumer Price Index of the BLS. 
Food and housing cost increases were the principal 
culprits in causing the reversal of the three-month 
downtrend. Chicago led the cities measured with 
117.3; Scranton was lowest with 112.3. 


Total employment was up in May by about a half 
million to 61.119 million, and unemployment dropped 
from the previous month by 160,000 to 3.305 million. 
Nonfarm employment continued to decline: In mid- 
May, it was 54.297 million—225,000 below April. The 
number of factory workers dropped 193,000 to 15.8 
million. 


Industrial production rose in May after leveling off 
in April. Preliminary measurement by the Board of 
Governors of the Federal Reserve System indicates 
that the seasonally adjusted index in May was up 
two points from the March-April level of 123 per 
cent of the 1947-1949 average. Both minerals and 
manufactures gained. 


There were fewer strikes and resulting man-days of 
idleness in April, 1954, than in any postwar April 
but more strikes than in the preceding month. April 
totals: 450 strikes, 200,000 workers involved, 1.2 
million man-days of idleness. March totals: 37 
strikes, 150,000 workers, 1.3 million man-days. 


Average weekly earnings of factory production work- 
ers increased in May to $71.13, reflecting an 18-minute 
increase in the average workweek and an increase 
in the average hourly rate of pay to $1.81—up one cent. 


Personal income in April was earned at an annual 
rate of $282 billion (seasonally adjusted), down $900 
million from March’s rate. Lower labor income ac- 
counted for $500 million of the drop—it fell to $194.3 
billion—and farm income dropped to $11.1 billion— 
down $800 million. Business, professional and rental 
income rose $400 million to partially offset these losses. 


Total consumer credit outstanding rose in April for 
the first time this year, gaining $179 million to 
$27.33 billion. Increases were recorded in both in- 
stallment and noninstallment credit. Automobile pape: 
continued its gradual decline—it fell $2 million in 
April to a total of $9.798 billion outstanding. 
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The Developing Law 





Comment on 
Current Labor 
Problems 





Thoughts on Picketing 


By BERNARD H. FITZPATRICK 


; igre ARTICLE by J]. Norman Lewis in 
the Lasor Law JourNAL on the New 
York law of picketing is an excellent one 
not only from a technical viewpoint but 
fromm the viewpoint of his knowledge of the 
extralegal considerations which tend to 
shape our law. But behind one of his ob- 
servations lies an overcomplacent accept- 
ance of the ancient cliché that the measure 
of the law is the “length of the chancellor’s 
foot.”” He says: 

“Much of our law regarding picketing 
depends upon the point of view, training 
and social consciousness of the court con- 
sidering the case.”’ 

The statement is, of course, literally true; 
it is unexceptionable as it stands. But to 
accept it as the stopping point of thought 
upon the matter isnot only to substitute 
the gaming table for the judicial bench; it 
is also to underestimate the nearly insolu- 
able problem faced by the judiciary on an 
issue of picketing. 

Now this is no impassioned defense of 
the judiciary. The bench as a whole (Are 
we of the bar without contributory fault?) 
has exhibited a fair amount of obtuseness 
and very little acuteness in handling the 
matter of picketing. But it is neither fair 
to bench and bar to charge obtuseness ’* nor 


conducive to illumination and solution un- 


' April, 1954, p. 268 
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less we see what the basic problem is and 
how nearly insoluble it is. 

The problem can be simply summarized, 
but not so simply explained. The problem 
is that, in the federal domain, Congress 
has given us not one, but two, labor policies, 
and these two policies are in absolute con- 
flict. Our New York legislature has given 
us the same two conflicting policies. 

The conflict is statutory. But it is a 
latent, not a patent, contradiction 
it is hidden away in the interstices of statutes 
which are largely procedural. We must, 
therefore, examine some ideas dehors the 


because 


statutes before we can see wherein the con- 
flict lies and how the conflict confuses the 
law of picketing; so we start by examining 
two such ideas: (1) the idea of “standards” 
and (2) the of “competitive parity.” 

The “standards” is the funda- 
mental notion upon which craft unions are 
organized. 


idea 


idea of 


You cannot define a craft union 
merely by stating that it is an organization 
of workmen according to skill for bargain 
ing on wages, hours and working condi- 
tions; you miss the whole point if you fail 
that craft unions to establish 
and maintain the working standards of the 
craft. More concretely, a craft 
one which sets (not necessarily by 
ing) a minimum 


to see exist 
union is 
bargain- 


price for the marketing 


*See comment of Schlesinger, Labor Lau 


Journal, April, 1954, p. 268 
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The author is a member of the law firm 
of Butler, Bennett and Fitzpatrick, New York City 





of a definite, relatively homogeneous skill 
within a local labor market, which minimum 
price is uniform for all employees and all 
employers. Still more concretely, it means 
that all bricklayers in Manhattan at a given 
time must receive a minimum of, say, $3.25 
per hour no matter which job they work 
on. Conversely, no bricklayer may work 
for less than $3.25 per hour. 


But suppose a group of employees see 
a way of advancing their own interests by 
working for, let’s say, $2.75 per hour for 
their employer; perhaps if they work at that 
rate they will be hired for a greater number 
of hours and make more money. The craft 
unionist would insist on one of two alter- 
natives—either compelling both the em- 
ployee group and the employer to pledge to 
adhere to the standard (the former by be- 
coming members, the latter by contracting), 
or driving both out of the market. The 
latter idea ruining the employer 
and depriving the employees of their jobs. 


We do not here 
philosophy of the 


involves 


examine whether this 
craft unionist is right 
or wrong. We merely observe that if the 
idea of craft standards is right, then the 
conclusion of the craft unionist that em- 
ployer and employee must be ruined is also 
right—inescapably right. There is no other 
way of maintaining a standard in a market 
where one employer competes with another 
on the basis of his labor cost. 


Now let us see what the idea of competi- 
tive parity involves. It is somewhat simi- 
lar to but not identical with the idea of 
standards. Competitive parity is the basis 
of “strict” (as opposed to “loose”’) indus- 
trial unions. It is the notion that labor 
cost should be eliminated as a competitive 
factor in the marketing of goods of rela- 
tively homogeneous character, for example, 


* The figure for the central competitive field 


was 45 minutes per day. There are mines in 
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produced by relatively 


This does not mean 


coal, men’s suits, 
homogeneous processes. 
that a coal miner in one mine shall receive 
the same hourly rate as his opposite number 
in a competing mine; it does mean that 
within tolerable limits he will receive the 
same return per although he 
expend more or less time and effort in pro- 
ducing that ton. 


ton, may 


The notion is somewhat difficult to grasp 
in the abstract, but it can clearly be seen 
in the maneuvers of the United Mine 
Workers on the portal-to-portal issue. When 
the Wage and Hour Administrator orig- 
inally proposed to count preliminary, post- 
liminary and travel time as time which 
should be paid for under the Fair Labor 
Standards Act, his proposal was, despite 
the seeming benefit to its members, flatly 
rejected by UMW. The reason was that 
some competing mines had a longer travel 
time than others, and if they had to pay 
for more time, their labor cost per ton 
would increase and put them at a disad- 
vantage with the others whose travel time 
was shorter. Later, to obtain an increase 
during the wage freeze, UMW, reversing its 
position, demanded travel pay, but the de- 
mand (and the War Labor Board allowed 
it in this form) was that a uniform travel 
time be established for competing mines 
regardless of the actual travel time in any 
mine.’ 

Unions which maintain competition parity 
Most 
of them operate on a piece-rate basis, calmly 


systems go to great lengths to do so. 


ignoring the cavils of other unions about 
speedups. Some of them actually control 
the industrial engineering of the industry. 
Differentials are established to absorb some 
process differences such as hand loading as 
opposed to machine loading of coal. Occa- 
sionally, transportation differentials between 
that field with as much as two hours’ travel 
time 
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competitors are absorbed in some part by 
the employee. Some vary their wage rates 
according to the price obtained for the 
merchandise.* Competitive parity is a very 
real and practical idea. 

What of the employer and employee who 
refuse to abide by the system and send 
their goods to market to displace union 
goods at a lower price resulting from cheap 
labor? The strict industrial unionist would 
drive both from the market. Whether the 
employee feels that he is better off at his 
lower rate or not, scab goods cannot be 
permitted to break a market price. 

A reading of the second Coronado*® case 
will establish clearly that UMW was far 
less interested in benefiting Coronado em- 
ployees than in keeping their scab-dug coal 
from displacing union-dug coal at the 
market. 


It may be noted, in passing, that both 
the idea of standards and the idea of “com- 
petitive parity” can be applied only over 
a limited range of trades and industries, 
since the former requires some homogene- 
ity of skill and the latter requires some 
homogeneity of product and process. This 
the reasons why neither craft 
strict industrial unions could 
organize such industries as the automobile 
industry. 


is one of 


unions nor 


Now that we have a sketchy notion of 
what “standards” and “competitive parity” 
mean, it is time to inquire: Why are these 
ideas of legal importance? The answer is 
that our law of labor up to 1932 
for the railroads) was buiit around 
two ideas, for the very simple reason that 
up to that time they were the only existing 
popular ideas of unionism. And the cap- 
stone of that law was the sanctification of 
“stranger picketing” written into the Norris- 
LaGuardia Act® by enlarging the definition 
of “labor dispute” to include strangers pro- 
vided they were engaged in the same trade 
or industry. 


(except 
these 


The law in 1932 was, in substance, that 
craft unions were to maintain their stand- 
ards and strict industrial unions were to 
maintain their competitive parity by ruining 
employers and employees alike if they 

dresses 
more e@xX- 


‘For example, ‘‘popular  priced”’ 
would be made at one wage scale, 
pensive dresses at higher rates. 

5 Coronado Coal Company v. UMW, 268 U. S. 
295, 45 S. Ct. 551 (1925). 

6 29 USC, Sec. 113. 

7 The language of 29 USC, Sec. 101, referring 
to freedom of choice, is ‘‘tongue in cheek” 
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Only an America fully employed can 
have the economic strength and the 
moral force to equip us and to make 
us worthy to lead the forces of the 
free world in the fight against Com- 
munist tyranny. —Walter P. Reuther 





threatened to derogate either type of union. 
Note that there is no room in either system 
for an employee's choice; his alternatives are 
to conform or to get out of the trade or 
industry.” 

It is not our purpose to pass judgment 
upon such methods of 
craft unions or strict industrial unions are 
better or worse than the type of union en- 
franchised under the Wagner Act does not 
here concern us. All that we propose to do 
here is to note that (1) such unions existed 
for many years, (2) thei 
ceived legal sanction,’ 
“stranger” activities 
tion.” 


unionism; whether 


objectives re 
and (3) their 
received legal sanc- 


gut the ink was hardly dry on Norris- 
LaGuardia when Congress commenced to 
undermine craft unions and strict industrial 
unions and ultimately, in the Taft-Hartley 
Act,” practically outlawed them. “Outlawed” 
may be too strong a word; their status is 
rather like that of the daughter in the old 
quatrain: 


“Mother, may I go out to swim? 
Yes, my darling daughter; 

Hang your clothes on a hickory limb, 
But don’t go near the water!” 


To paraphrase Schlesinger, such unions are 
lawful if they are unsuccessful, that is, if 
they take no maintain 
all comers their standards or 
competitive parity. 


against 
their 


steps to 


craft 


How did this situation come about? Sim- 
ply because the labor relations acts adopted 
the principle that employees might choose 
their representatives without coercion and 
nearly carried it to its completely 

conclusion—the abolition of craft 
unions whose principle is the contradictory 


have 
logical 


“pledge allegiance to our standards or get 


language. (Lauf v. BE. G. Shinner & Company, 
Inc., 303 U. S. 323, 58 S. Ct. 578 (1938).) 

‘Clayton Act, 15 USC, Sec 12; 29 
Sec. 52 

* See footnote 6 

” The closed shop is essential to effective 
maintenance of standards, the disciplinary 
union snop to the maintenance of competitive 
parity. 


USC, 
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, 


out of the trade,” and the abolition of strict 
industrial unions whose principle is the 
contradictory “conform or cease to com- 
pete.” 

That is why we have today a judiciary 
justifiably, if only subconsciously, befuddled. 


Congress: 


Wouldn’t say “yes” and it wouldn’t say 


Wao 

Standards may stay; stranger pickets must 
go. 

And while you may complain about dis- 
parity, 

Take care you treat the sweat shop crew 
with charity! 


Since Norris-LaGuardia is still on the 
statute books, the “illegal purpose” doctrine 
must be invented to circumvent it; but 
what else can the judiciary do to achieve 
a just result? The second invention in 
the process of reconciling the irreconcilable 
is the “distinction” between “organiza- 
tional” and “recognition” picketing. This 
is a distinction without a difference; it seems 
to result from the subconscious fear that 
the “illegal purpose” doctrine has gone too 
far, and it is completely at variance with 
the Wagner policy under which not the 
needs of the trade nor of the ‘industry are 
considered but only the narrowly selfish 
concerns of small groups of workers in 
relation to their own employer. By the 
Wagner philosophy, the union outside the door 
has no interest in a shop until the employees 
of that shop invite it in; how, therefore, 
can you justify compulsion before the invi- 
tation is issued? 


The older craft and industrial union phil- 
osophy recognized no such nicety of dis- 
tinction; organizational and_ recognition 
picketing were synonymous. But the needs 
of the trade and of the industry overrode 
the interests of any particular shop; the 


" The burden should be on the picketing 
union, if it claims that it merely solicits mem- 
bers, of showing that it is taking the steps 
necessary to avoid temporal damage—for ex- 
ample, that carriers of inbound merchandise 
were advised to deliver across the picket line. 
This will permit reconcilement of the Thornhill 
and Ritter doctrines. (Thornhill v. Alabama, 
2 LABOR CASES { 17,059, 310 U. S. 88, 60 S. Ct. 
736 (1940); Carpenters & Joiners Union of 
America, Local No. 233 v. Ritter’s Cafe, 5 
LABOR CASES { 51,137, 315 U. S. 722, 62 S. Ct. 
807 (1942).) 

"To the extent permitted by the Garner 
doctrine, where the federally pre-empted field is 
involved. (Garner v. Teamsters, 24 LABOR 
CASES { 68,020, 346 U. S. 485 (1953).) 

4 For example, the New York building trades 
unions had a quasi-custom of setting a rate 
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union, therefore, had an interest whether 
or not the employees invited it. How is a 
judge to resolve such questions as stranger 
picketing when the legislatures leave the 
muniments of the conflicting philosophies 
upon the statute books? 


The problem is, of course, of legislative 
creation, and it really should be resolved 
by legislative action. No court has the 
investigative machinery to develop the facts 
necessary for a sound solution of the con- 
flict. The problem is much deeper and 
much more invoived than the single phase 
we touch upon in the limited scope of this 
article. But, pending solution by the legis- 
lators, the judiciary has a concrete problem 
to meet in picketing cases. How shall they 
meet it? The following is a suggestion 
of a functional “jurisprudential” approach: 


(1) All stranger picketing inflicting 
temporal damage” on employer or em- 
ployee for the claimed purpose of organiza- 
tion or recognition should be enjoined.” 


(2) A stranger union which maintains 
either standards or a system of competitive 
parity should not be interfered with in 
the maintenance of its standards or system 
even though this involves the infliction of 
temporal damage through peaceful and non- 
fraudulent picketing. But the proof of in- 
terference with an established standard 
should be clear and cogent: The picketed 
shop should be fairly within the ambit of 
the standard;* the skill of the workmen 
should be shown to be homogeneous; and 
the differential should have an adverse ef- 
fect either on the labor market or the 
product market.” The proof of a strict 
industrial union should be equally persua- 
sive of the fact of competitive disparity. 
The bulk of present-day unions could not 
establish either standards or parity and 
would be restricted to true persuasion. 

(Continued on page 490) 


equal to 75 per cent of the journeyman’s rate 


for salaried employment by institutions such as 
department stores. While such a custom would 
not detract from its right to picket a construc- 
tion project, a union could not picket such an 
institution unless it was within the ambit of 
the journeyman’s rate. 

“This could not be shown in such cases as, 
for example, a retail liquor salesman whose 
ability to acquire a customer following might 
be a large factor in his compensation. Nor can 
it be shown where seniority is the rule in a 
trade except where there is considerable fluctua- 
tion of the work force; the existince of a hiring 
hall is fair evidence of the latter condition. 

% This could not be shown in, for example, 
a fixed-price trade such as retail liquor, nor in 
a monopoly enterprise such as a public utility 
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Union Discipline, Minority Rights 
and Public Policy 


By OSCAR ORNATI 


5 HE recent decision of the House Labor 
Committee approving the inclusion in the 
Taft-Hartley Act of an FEPC-type amend- 
ment,’ which would limit the rights of trade 
unions in the selection of their own mem- 
bers brings once more to the fore the 
broader problem of the relationship of pub- 
lic policy, trade union administration and 
trade union discipline. 

Union discipline is the use of formal ma- 
chinery to secure conformity among the 
members of trade unions with a prescribed 
pattern of behavior. Many activities rang- 
ing from dualism to drunkenness are con- 
sidered deviations from appropriate union 
behavior and are, therefore, subject to 
punishment through the judicial processes 
of the union. The common penalties im- 
posed include fines, expulsion from mem- 
bership with possible job, and 
suspension of political within the 
union. 


loss of 
rights 


Study of union discipline needs no justifi- 
cation. It is warranted as part of society’s 
general interest in the ends and means of 
internal control of an institution strongly 

1See Amendments to the Taft-Hartley Act 
Adopted by the Committee, Memorandum, 
House Committee on Education and Labor, 83d 
Cong., 2d Sess. (April 8, 1954), p. 1. 

2 Interest in the internal processes of trade 
unions is of long standing and continues ‘in- 


Union Discipline 





UNION POWER OVER THE LIVES OF 
WORKERS IS GROWING, AND THERE 
IS INCREASING CONCERN IN MANY 
QUARTERS ABOUT ENFORCEMENT OF 
UNION DISCIPLINARY REGULATIONS 





grounded on democratic foundations.’ This 
approach examines the nature of the con- 
flict, inherent in any system of discipline, 
between the rights of individual members 
and the purposes and obligations of trade 
unions towards their members and to the 
larger society to which they belong. When 
the impact of collective bargaining, beth 
in terms of the number of workers involved 
and in terms of the importance of the insti 
tution in the regulation and administration 
of productive recalled, the 
study of union discipline and of what policy 
should regulate it becomes increasingly 
pertinent. 

The state has not remained completely 


indifferent to the growing power of unions 
over the lives of workers. But it 


processes, is 


cannot 


abated Among the latest manifestations of 
this interest, note L. Sayles and G. Strauss, 
The Local Union (New York Harper & 
Brothers, 1953). 








The author is assistant professor, 
New York State School of Industrial 
and Labor Relations at Cornell Uni- 
versity. Originally this article was 
drafted in collaboration with Mr. 
Peter Gregory, presently with the 
Social Science Research Center of 
the University of Puerto Rico. 





be said that the state has assumed initiative 
and intervened in the administration of 
union discipline. The reiative scarcity of 
legislation on this subject attests to limited 
intervention and limited interest. Public 
intervention becomes a reality only when 
members aggrieved by the union’s discipline 
seek the protection of the courts. Weighted 
with a tradition of nonintervention in the 
internal affairs of private, voluntary associa- 
tions, the courts at first often refused 
relief. However, the emergence of mod- 
ern trade unions as quasi-public bodies and 
real abuses in union discipline at times led 
the courts to abandon their neutrality. 

Two theories were evolved by the ju- 
diciary to justify intervention. One holds 
that in cases of expulsion the union is de- 
priving the member of a property right; 
therefore, the court is rightly called upon 
to protect that right.‘ The second theory 
views union membership as a contract, the 
written constitution and by-laws being the 
terms of the contract, which cannot be 
violated through discipline.’ However, no 
standards have been developed to govern 
the application of these two principles. Rather, 
it seems that the courts have first looked 
at the nature of the complaint, and if their 
sense of justice has been offended by the 
action of the union, ways have been found 
to intervene. The result of ad hoc consid- 
eration of each case has led to inconsis- 
tencies in the application of the two doctrines. 
Under the contract theory, particularly, too 
much emphasis has been placed by the 
courts on the procedural aspects of the 
discipline rather than on the real issues, 
that is, the substantive nature of the dis- 
cipline and the legitimate areas of union 
discipline. 

This paper sets forth standards for the 
evaluation of public intervention. It pro- 


§Z. Chafee, Jr., 
sociations Not for Profit,”’ 
Review 993 (1930). 

*Chew v. Manhattan Laundries, Inc., 134 
N. J: Eq. 566 (N. J. Ct. Err. and App., 1944); 
Local Union No. 57, Brotherhood of Painters, 
Decorators and Paperhangers of America v, 
Boyd, 245 Ala. 227, 16 So. (2d) 705 (Ala., 1944). 
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“The Internal Affairs of As- 
43 Harvard Law 


poses to answer the questions of when and 
in what manner the public should intervene 
in the administration of union discipline. 
The presentation begins with an examination 
of the rationale of union discipline in Part 
I. In Part II a classification of punishable 
offenses according to the degree of danger 
they pose to the union’s existence is put 
forth. Then, on the basis of this classification, 
the case for and against public intervention 
is examined in Part III in an attempt to 
suggest criteria regulating intervention. 
Finally, in Part IV, the direction of public 
intervention is indicated. 


Any group relationship requires some form 
of discipline. The work group is no ex- 
ception. Group discipline has long been used 
to enforce informal work rules in the ab- 
sence of union organization: and continues 
to persist after organization. The establish- 
ment of a union leads to a greater formal- 
ization of the disciplinary processes and a 
clarification of responsibilities. Formalization 
of union discipline is not a by-product of 
union organization but rather a necessary 
feature of its structure. Indeed, internal 
control is a requirement for the survival of 
the union.. The Webbs traced the devel- 
opment of the disciplinary process from its 
informal manifestations to its culmination in 
the “Common Rule” which is the totality 
of formal and informal work rules to which 
all workers in a given establishment submit. 
They point out that agreement which arises 
out of the bargaining of a union organiza- 
tion necessarily includes elements of com- 
pulsion without which collective bargaining 
cannot survive. “Trade unionists value 
collective bargaining precisely because it rules 
out of account the particular exigencies of 
individual workmen or establishments.” ° 

The evolution of the work group into a 
formally organized unit clothed it with new 
and greater powers necessary to the estab- 
lishment of true collective bargaining. How- 
ever, naked power without responsibility 
may pose a greater danger to society than 
the unilateral exploitation of workers in the 
absence of trade union organization and power. 
It is to protect the men from the latter danger 
as well as to achieve the union’s primary aim 

5 Ames v. Dubinsky, 70 N. Y. S. (2d) 706 
(N. Y. S. Ct., 1947). McGinley v. Milk and 
Ice Cream Salesmen, Drivers and Dairy Em- 
ployees, Local Union No. 205, 40 Ati. (2d) 16 
(Pa., 1944). 

®* Webbs, Industrial Democracy 
Longmans Green, 1920), p. 206. 


(London: 
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that the disciplinary procedure of unions 
developed. First, discipline has been used 
to maintain the power of the union as an 
independent unit, a power indispensable to 
the successful role of the collective bar- 
gaining agent. Existence of this power calls 
for checking individual acts which jeopardize 
the realization of the union’s objectives as 
defined by majority action. Second, dis- 
cipline is the means of enforcing the re- 
sponsibilities that it has assumed under the 
collective bargaining agreement, responsi- 
bilities which are the concomitant of power 
if they are to be tolerated. 

in reaching agreements with employers, 
unions accept certain responsibilities and 
limitations on the freedom of behavior of 
their members, In fact, it is through the 
union’s promised acceptance of responsibility 
that the employer has been induced to ex- 
change concessions on working conditions. 
The employer expects that quality and out- 
put standards will be maintained, that he 
will not be harassed by unjustified work 
interruptions or by continual submission of 
new demands. The employer expects that 
disputes will be handled through some mu- 
tually accepted and agreed-upon procedure. 
In part, he depends on the union for the 
fulfillment of his expectations, either with 
its active help in enforcing the agreement 


or at least by not impeding the employer’s 


attempt to enforce it. Thus, the union 
must fulfill management’s expectations in 
order to build up claims for further conces- 
for this it uses its disciplinary powers 


sions ; 


An extensive canvass of union documents 
and of records of disciplinary actions has 
been carried out. In the fact that 
not all disciplinary reported in 
written form sup- 
plemented by interviews with union mem 
bers and Limitations in both time 
and materials restricted the study to a sur- 
vey of 13 international unions. The investi- 
gation revealed that a very wide range of 
been subject to union dis- 
found 


view of 
action is 
been 


our canvass has 


officers. 


activities has 
cipline; it has, nevertheless, been 
possible to classify all disciplinary activities 
under two major headings as shown below. 
The headings refer to the extent to 
which a given action 
has disciplined a member encroaches. upon 


two 
for which the union 


the survival and effectiveness of the union. 


(A) Activities which substantially jeopardize 
the survival of the union; seditious or dis- 
loyal activities. (Hereafter referred to as 


Union Discipline 


activities.”) To this classification 
belong activities such as dualism, challenge 
to the union leadership at critical times, 
challenge to the union’s bargaining position 
through violation of contract or work rules, 
“informing” an employer or rival union, 
nonpayment of dues, and the like. 


“seditious 


(B) Activities jeopardizing other union 
interests. 

(1) Political activities affecting the sur 
vival of the union only indirectly. 

(a) Political affiliation; 

(b) Support of a union-rejected political 
program, 

(c) Nonsupport of union-endorsed politi 
cal activity; 

(d) Testimony against union or member 
in court or in legislative hearing on matters 


pertaining to union activities. 


(2) Activities contrary to union mores. 


(a) Violation of “do not patronize” lists; 


(b) Disorderly conduct unrelated to the 
discharge of job obligations or to the con- 
duct of union business. 


(c) Infraction of union’s “moral behavior 
code”; for example, crossing the legal picket 
line of another union, debts to fellow mem- 


bers, and the like. 


In this section criteria for public interven- 
tion in accordance with the classification 
presented above are Prior to 
doing so, some additional statements as to 


proposed. 


the status of unions and as to public policy 
in respect to unions are necessary. In addi 
tion, clarification of some of the assumptions 
underlying the functional framework pre 


sented above are made 


Trade unions have long been recognized 
as legitimate organizations to further the 
welfare, security and social status of their 
members. Furthermore, collective bargain 
ing has been accepted as a desirable and 
now almost indispensable process for solv 
ing problems involving work relationships 
Acceptance of the legitimacy of trade unions 
recognition that internal control 
and discipline are necessary to the attain- 


leads to 
ment of the union’s aims. Of course, recog- 
nition of the necessity of discipline does not 
imply endorsement of indiscriminate discipline 
or public sanction in the abuse of union 
Indeed, it is exactly the 
problem of what public policy is to consider 
disciplinary 


disciplinary power. 
as “acceptable extension of 
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powers” that this paper is analyzing, and 
the framework presented directs itself pre- 
cisely to the establishment of guidelines 
in this area. When unions invoke discipline 
to attain ends condemned by society such 
use of discipline cannot be justified and is 
not countenanced by the courts.’ Consider- 
ation of discipline invoked in contradiction 
of the present state of law, that is, discipline 
punishing compliance with a law or an injunc 
tion, or in contradiction to an arbitration 
award, has therefore been omitted from 
this discussion. If union discipline were in- 
voked in such cases, it would, of course, 
be maintained here that the disciplined mem- 
ber should have recourse from the action of 
the union. 


In this framework, the causes for which 
discipline is invoked have been stressed. 
Considerations of the manner in which it is 
imposed have been disregarded. It must be 
obvious that the greater the union control 
over its members—and a considerable num- 
ber of reasons for such control are found— 
the greater the importance of preserving 
“democratic” procedures within the union. 
In cases of discipline this requires that a 
“fair” procedure be observed. The trial and 
appeal procedures of unions will not be 
analyzed here. Consideration of them is post- 
poned to Part IV. For purposes of analysis 
and in order to concentrate on the nature 
of the offenses for which unions invoke dis- 
cipline it is assumed throughout this section 
that a fair procedure has been observed. 
The assumption that a fair procedure has 
in fact been followed is justified not only 
on the grounds that the procedural prob- 
lem has received considerable attention else- 
where in the literature* but also because 
prevailing democratic traditions and the 
procedures developed by the courts provide 
adequate guides for the definition of “fair 
procedures.” 


In evaluating the justification for public 
inte;‘vention in accordance with the frame- 
work presented we consider first the justi- 
fication of public intervention to achieve the 
broader objective of common welfare. Let 
us consider first the cases under (A), those 
involving “seditious” activities, which may 
endanger the effective existence of the union 
as a collective bargaining agency where it 
is already recognized as a collective bar- 
gaining agent and see whether the extension 


of 1934, as 


Anti-Racketeering “Act 
amended in 1946, 60 Stat. 420, as well as Nick 


Ct. 


v. U. 8., 122 F. (2d) 660 (CCA-8, 1941), 
den. 62 S. Ct. 302 (1941). 

* For example, see excellent article by Clyde 
W. Summers, “Disciplinary Procedures of 


474 


cert. 





For an example of union democracy 
in action, see the June ‘Rank and 
File’’ at page 462. The Upholsterers 
International Union, AFL, has estab- 
lished a ‘‘court of appeals’’ in which 
disciplined members may protest 
punishment awarded them by the 
union. The system is similar to that 
recommended by Professor Ornati in 
the accompanying article. 





of public intervention can be justified. An 
illustrative example of discipline imposed by 
the Glass Bottle Blowers Association for 
violation of the contract is offered as a 
basis of discussion. Alfred B. Cason, presi- 
dent of Local 190, was suspended by the in- 
ternational president for violating the national 
wage agreement and a lawful order of the in- 
ternational president. According to the terms 
of the national wage agreement to which Local 
190 was a party, the union had agreed to allow 
machine operators and upkeep men to work on 
Sunday in order to ready the machines for the 
coming week. The Sunday-work provisions 
had been entered in the contract. Cason was 
accused of ignoring the contract and of re- 
fusing to allow the members of his local to 
perform Sunday work even after he had been 
ordered to do so by the international president.” 
Prior to the exhaustion of his legal remedies 
within the union, Cason filed suit in court 
against the union for the loss of his job. The 
court criticized the procedural aspects of the 
case maintaining that Cason had not been given 
adequate notice and hearing and ruled that 
the union remunerate him for his loss of 
work. However, the court upheld the legal- 
ity of the suspension under the union’s 
constitution. Cason then appealed his sus- 
pension to the grievance committee of the 
union at its 1944 convention. The suspension 
was upheld by the committee and by vote 
in the convention. Both bodies held that 
Cason had violated the national wage agree- 
ment and the union constitution by his re- 
fusal to obey the order of the international 
president and by his appeal to the courts 
prior to the exhaustion of intraunion remedies 


This case illustrates substantive as well 
as procedural issues. We agree with the 
decision of the court on both issues, but it 
is the substantive issue which interests us. 
Unions,"' 4 Industrial and Labor Relations Re- 
view 15 (1950). 

* Proceedings, 1946, Glass Bottle Blowers As- 
sociation, pp. 341-354. 
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The court was wise in refusing Cason relief 
from the penalty imposed by the union. Any 
other course would have been contradictory 
to most expressions of public policy towards 
unions and towards collective bargaining. 
Since unions are recognized as means ot 
promoting the general weltare of industry 
and labor, it would seem that public policy 
should not impede the administration of 
union discipline which seeks to preserve 
the union as an effective bargaining agent. 
Certain minimum security conditions are 
necessary if the union is to fulfill its func- 
tion as bargaining agent and patrolman of 
the agreement. Of these the most important 
is the maintenance of a “united front’ once 
a decision within the union or an agreement 
with an employer has been reached, in the 
conduct of its “foreign policy” vis-a-vis 
either an employer or another union, the 
union cannot tolerate defections. Freedom 
of the members to indulge in activities weak- 
ening the bargaining position of the union 
reduces the effectiveness of the organization 
and may threaten its existence. In the Cason 
case the union had to intervene to avoid 
finding itself, at the next negotiations, against 
an employer who could effectively 
new union requests claiming that during the 
preceding contract period, the essential quid 
pro quo, union enforcement of the contract, 
had not been forthcoming. 


resist 


The considerations brought forth to justify 
disciplinary action against activities of mem- 
bers who threaten the bargaining position 
of the union apply also to other activities 
which endanger vital union interests. Public 
policy has an interest in preservng secure 
-unions. To allow activities which have been 
listed under (A) to remain immune to union 
discipline is to create weak unions with the 
attendant problems of dualism within the 
bargaining unit, unreasonably excessive de 
mands, and the like. 

Dualism, for instance, by indirectly caus- 
ing industrial strife, does not generally serve 
to promote the interests of the employees 
versus the employer but rather serves to 
dissipate a productive potential which is 
diverted to the purpose of aggrandizement 
of one group of employees at the expense 
of another. The costs of such disruptions 
to production are not justifiable in terms 
of the socially accepted objectives of the 
To encourage conditions leading to 
would be contradictory to 


unions. 
such behavior 
public policy. 


1 For example, Spayd v. Ringing Rock Lodge, 
113 Atl. 70 (Pa. Super. Ct., 1921). 

4 The courts have found involvement of prop- 
erty rights not only in coparticipation in union 


Union Discipline 


assets 





One of the eternal conflicts out of 
which life is made up is that between 
the effort of every man to get the 
most he can for his services, and that 
of society, disguised under the name 
of capital, to get his services for the 
least possible return. 

—Oliver Wendell Holmes 





The most serious cases of union discipline 
listed under (A) usually lead to expulsion 
from the union. Expulsion may result either 
in a loss of the present job or in difficulty 
in finding another job. Such situations have 
led many union members to appeal to the 
courts for redress. In such cases the courts 
generally found” interference with the prop- 
erty rights of an individual and have not 
hesitated to go to great lengths to find some 
form of property right involved.“ It is 
relevant to ask here whether, in an attempt 
to protect the job rights of individual mem 
bers, the present state of the law does not 
interfere too greatly with the disciplinary 
the union and thus the health 
of the collective bargaining relationship. 
Specifically, the the ‘Taft- 
Hartley Act which forbid the discharge of 
a union member for reasons other than non- 
payment of dues’ overstep the 
legitimate public policy. We 
maintain that expulsion from the union for 
activities classified under (A) without dis- 
missal from employment does not remove 
the threat to the union—a threat which the 
union through its disciplinary action tries to 
Consequently we argue that, on 
job 


powers ot! 


provisions ol 


seems to 


interests of 


minimize. 
the 
rights, 


ostensible grounds of protecting 
the Taft-Hartley Act has placed 
property rights the stated public 


policy toward organization. 


above 


lf discipline is meted out in cases involv- 
ing (B)(1), those activities of a political 
nature not directly affecting the survival 
of the union but rather jeopardizing other 
union interests, public intervention is justi- 
fied. Discipline here represents union inte 
ference with the civil rights of individuals. 
In any discussion of civil rights, a distinction 
must be made between the civil rights of 
union members as citizens and similar rights 
of union members as such. It is recognized 
that this first group of rights is in its origi- 
nal nature the reflection of parallel duties 
of the state and that, in reality, it is proper 


but also in the benefits that the 

union makes available to the workers through 

union welfare plans and other similar activities. 
2 Sec. 8(b)(2), LMRA. 
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only in a discussion of the behavior of the 
state towards its citizens. Nevertheless, 
these rights have become an integral part 
of the tradition of the community, and inter- 
ference with an individual’s civil rights on 
the part of agencies, groups or individuals 
other than the state is not tolerable. 


The case of John McNeil, a member of 
Lodge 122 of the International Association 
of Machinists,” is an example of union dis- 
ciplinary action which should be subject to 
review by the courts. In 1948, John Mc- 
Neil was charged with “conduct unbecoming 
a member of the I. A. M.” in violation of 
Section 1, Article XXIV of the IAM con- 
stitution. The charge was originally filed 
by a member of the lodge on the evidence 
of a news clipping of the Toronto Globe and 
Mail alleging that McNeil had claimed to 
have been “a communist for fifteen years 
and proud of it.” The local trial committee 
found him guilty aS charged, but the report 
of the committee was set aside by vote of 
the membership and McNeil found not 
guilty. The complainant appealed to the 
International president. The president, after 
having given McNeil a chance to deny or 
admit the newspaper quotation, passed the 
matter on to the committee on appeals and 
grievances. McNeil admitted the veracity of 
the newspaper statement, and insisted that 
“communists make very good trade union- 
ists.” He did not appear to defend himself 
before the committee on appeals and did not 
file a brief in his own defense. The decision 
of the originial trial committee was sus- 
tained and McNeil’s expulsion ordered. In 
this case the IAM clearly interfered with 
the civil rights of one of its members as a 
citizen. We believe that as long as the posi- 
tion of the Communist party is not clear 
and until membership in it is made illegal 
per se, such interference of a union with its 
members’ civil rights is not to be tolerated. 

A case of urion discipline for support of 
union-rejected political activity is reported 
in the proceedings of the IUOE.” James 
Steele, vice president of Local 87, was found 
guilty and suspended for 30 days by vote of 
the membership for violating the oath of 
obligation as an officer and for failure to 
carry out duties as prescribed by the con- 
stitution. 
a resolution in support of a biil pending in 


The local had recently defeated 


% Convention Proceedings, IAM (1948) 

* Convention Proceedings, TIUOE (1940), and 
decision of the IUOE general executive board 

% Abdon v. Wallace, 165 N. E. 68 (Ind., 1929). 
The case concerns a member of the Brotherhood 
of Locomotive Engineers who, having been 
subpoenaed by the ICC, testified against the 
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Every year, about 100 thousand col- 
lective bargaining agreements are 
peacefully negotiated or renewed in 
the United States. The few strikes 
make headlines, but the numerous 
peaceful settlements are not news. 

—James P. Mitchell 





the state legislature but, in spite of this, 
Steele continued to act in support of the 
legislation. The local found Steele’s action 
contrary to the interest of the union and 
inconsistent with its position. The case 
was appealed by Steele to the general execu- 
tive board which sustained the decision and 
held that “while signator to a 
petition and and 
legislation as an individual is not prohibited 
by our laws, when, as an officer, such acts 
are committed against the majority consent 
of the membership, then the request for the 
appellant’s resignation (by the President of 
the Local) could not be construed as out of 
request 


becoming 


assisting agitating for 


order since such was sustained by 
a vote of the membership.” 
had expired, the 

held that punishment had been done. 


Since the sus- 
board 
Im- 


pension penalties 
mediate reinstatement of Steele as a member 
but not as vice-president was ordered. The 
was ordered struck 
from the local’s record. While here the re- 
straint shown in the punishment as well as 
the extensive and apparently fair procedures 
lead us to feel that the case is of minor im 


record of suspension 


port, it is still necessary to repeat that inter- 


ference of unions with members’ rights as 


citizens cannot be countenanced. 
Evaluation of discipline meted out for 
cases classified in (B)(1) becomes increas- 
ingly difficult as the conflict between pro- 
tection of members’ civil rights and interests 
vital to the existence of the union sharpens. 
The courts have not solved this problem.” 
There is na desire to imply here that the 
survival of a trade union is more important 
than the 
rights; the reader’s attention is called once 
again to the granted legitimacy of union 
action and to the stated policy of further 
strong and It is 
precisely in this area that the dilemma rests. 
We hold that if it is clear that an infringé 
ment upon a member’s civil rights is tem 


preservation of the members’ civil 


ance of secure unions, 


carbon-electrode headlights—a 
change which the International had favored 
The member was tried by his local for mis- 
conduct and acquitted. Because of the acquittal, 
the International withdrew the charter of the 
local 
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porary and that the action of a member 
truly threatens the existence of the union, 
this case should be considered as classifi- 
able under (A), and that interference on 
part of the court or through legislation is 
unwarranted. It is extremely difficult to 
determine whether a given action of an in- 
dividual member can be thought of as threat- 
ening the survival of a union. Operational 
standards for such a determination cannot 
be framed easily. It is obvious that the 
courts are not equipped to pass on this issue. 
In cases under (B)(2), where 
discipline is meted out for activities generally 
disrupting union codes or concepts of be- 
havior, the argument for or against public 
intervention is equally difficult. On the one 
hand, we recognize the union as a social 


classified 


organization with its own set of mores to 
which it can demand compliance in exchange 
for the rights and privileges it extends; on 
the other hand, we wish to avoid the pos- 
sibility of the union establishing itself as a 
superior arbiter mores over aspects of mem- 
bers’ lives totally unrelated to union or 
job activities. It is here that the problem of 
the protection of minority groups enters 
The courts have long upheld the tradition 
of noninterference in the affairs of private 
organizations. Zechariah Chaffee suggested 
that more for their own 
members if left to determine their own lives 
and that “legal supervision must often be 
withheld for fear that it may do more harm 
than good.” * To consider a union a private 
organization may be an oversimplification, 
and to apply to it standards of behavior ap-. 
propriate to other private or fraternal or 


associations do 


ganizations is to evade the problem. It seems 
that whether the union is or is not a private 
organization is secondary. It is more fruit- 
ful to whether there essential dif 
ferences between the morality of unions and 


see are 
the prevailing mores of society and to weigh 
the appropriateness of public intervention on 
this basis. 

The 


no basic 


reveal that there 
between union 
and those of society. There 
differences in the degree with which unions 
and society look upon certain modes of 
conduct which are disapproved of both by 
the union and by our society. For example, 
while a man who fails to repay a debt to 
his neighbor is frowned upon by society, 
and mechanisms for exist which 
may or may not be used, the union, in an 


studied 
differences 


are 
mores 
rather 


cases 


are 


redress 


expression of group solidarity, often insists 
that the debt to a brother be repaid and 


% Article cited at footnote 3, at p. 1021 
* Proceedings, IUOE (1929-1940) 
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| think we should try to improve the 
Taft-Hartley law, and not try to pre- 
serve any of its defects, real, or 
imaginary, to be used during politi- 
cal campaigns from this time on, as 
they have been used during the past 
few years. 

—Senator George D. Aiken 





uses the union discipline machinery to ob 
tain compliance. Consider the case in which 
Local 606 of the International Union of 
Operating Engineers " received a letter from 
Plumbers’ Local 82 stating that an assess 
ment of $125 for working at less than union 
rates was pending against a present mem 
ber of Local 606. Satisfied with the veracity 
of the Plumbers’ claim, Local 606 took the 
matter up and confronted the member in 
volved. The latter did not deny the facts 
claiming only that “he had unfairly 
dealt with.” He refused to pay the fine to 
either local. The matter was referred to 
the International president of ILUOQE who 
held that: “Any man who has been fined by 
union 1s not 


be en 


a local of another a desirable 
member—unless he has paid the fine 
sequently the pay 
the fine to Local 606 who turned it over to 
the Plumbers If he failed to 
plinary steps, as envisaged in the constitu 
tion, were to be taken 


Con 
accused was ordered to 


pay, disci 


In a strict legalistic interpretation of this 
case, the penalty imposed for offense in another 
jurisdictiom could not be justified, However, 
in the labor movement extradition proceedings 
are nonexistent, and it is somehow necessary 
to preserve the effectiveness of discipline. A 
convict who jumps bail is not received with 
open arms in another community. Neithe 
is the union member who, having betrayed 
his responsibilities to the 
avoid just penalty by moving and 
the benefits and protection of another union 
The 
garded as contradictory to the mores of the 
society and does not justify public intervention 


union, tries to 


sec king 


union’s brcader morality cannot be re 


Infractions of union moral codes appeat 
as departures from the work norm estab 
lished in the plant or local to the injury of 
other members John Wanko, a 
of the Bottle Blowers Association, 


was fined by his local for “conducting him 


membet 
Glass 


self on the job in a manner which was against 
the best 
Wanko 


factory, 


interest of his fellow workers.” ™ 


had 


and he 


used in his 
with the 


built a machine 


was entrusted 


* Proceedings, 1919, Glass Bottle Blowers As 
sociation, p. 196 
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supervision of the operation of the machine. 
He was paid a straight daily wage while his 
assistants on the job were being paid on a 
piece rate. The local charged that Wanko 
was purposely wasting time on the job to 
the injury of the men working with him 
The case‘ was appealed to the grievance 
committee at the convention with Wanko 
denying the charges. The committee up- 
held the imposition of a fine on Wanko “for 
injustice to a brother member.” Here again 
there seems to be no reason for public inter- 
vention to protect the members but to avoid 
excessive union interference upon the mem- 
ber’s life we suggest two guides as to the 
limits of permissible union disciplinary ac- 
tion. The first is a distinction as to the 
context of offenses similar to distinctions 
evolved in arbitration decisions involving 
employer discipline of tortious conduct on 
the part of employees. The circumstances 
in which a union member may wrongfully 
conduct himself may be any of the follow- 
ing: (1) on the job; (2) in the union hall 
or at a union meeting; (3) not on the job 
or at a union meeting but in regard to 
matters relating to union or company business ; 
(4) not on the job nor at a union meeting 
and in matters not related to union affairs. 

The second criterion offered in judging 
whether union restriction of personal rights 
has been excessive is the degree of spe- 
cificity of union prohibition of given actions. 
There exist three possible levels of clarity 
of union prohibitions: (1) written and de- 
fined law—as set forth explicitly in union 
constitutions or bylaws; (2) written and un- 
defined law—as set forth in written terms 
but without the designation of specific acts 
as constituting violations, for example, “creat- 
ing dissension,” “criticizing union officers,” 
“conduct unbecoming a member 
or an officer,” and the like; (3) unwritten 
law—represented by common law developed 
by the accumulated decisions of union judi- 
cial bodies or as represented by the “moral 
law” regulating the conduct of a union 
member, for exaynple, tacit limitation on 
the speed of work or effort. 

Although the criteria outlined above are 
primarily applicable to discipline under cases 
(B)(2), these criteria may also be helpful 
in other cases. It must be emphasized that 
this last classification does not in itself pro- 
vide definite justification for or against 
public intervention but serves merely as an 
additional point of reference. 


IV 


Before considering means for realizing 
the objectives of public policy, it is appro- 
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priate to evaluate the relative importance 
of the problem, for, clearly, any proposed 
remedial action should be commensurate 
with the need for action. To what 
extent do union members really need out- 
side intervention to guarantee them “fair” 
disciplinary treatment both substantively 
and procedurally? 


such 


A study of 34 international constitutions 
reveals a wide range of provisions intended 
members’ rights in the ad- 
While 22 of the 
provision for 


to safeguard 
ministration of discipline. 
constitutions make 
an appeal procedure, 27 of them vest final 
interpretation of the constitution with the 
international president or executive board. 
Local trial boards are instructed by 25 con- 
stitutions to serve the defendant with written 
charges, 19 permit the use of counsel in the 
person of another member, 11 permit the 
presentation of evidence, three permit cross- 


specific 


examination of witnesses, nine require that 
a transcript of the trial be made, and ten 
state that a member receive a “fair trial.” 
Only one union makes no provision in its 
constitution for any of these safeguards. This 
breakdown permits the statement that, in gen- 
eral, union constitutions provide at least a 
minimum of formal guarantees to the member 
from extreme abuses of the disciplinary 
power of the union. 


Probably the greatest shortcoming of un- 
ion trial procedure has been the common 
identification of the prosecuting and adjudi- 
cating functions in the same body, especially 


at the local level. The possibilities of abuse 
because of this identification would be much 
greater than they actually are were it not 
for the internal appeal processes which re- 
establish a relative independence of these 
functions. Our study indicated that, in the 
disposal of appeals from local disciplinary 
action, the higher echelons of officers were 
generally more careful to avoid infringe- 
ment of members’ rights than were the local 
trial bodies. In many cases, the interna- 
tional officers rectified abuses by locals by 
ordering retria} with fuller protection of a 
member’s rights or by modifying the severity 
of the imposed penalty to make it commen- 
surate with the crime. 
The objectivity of the international officers 
relative to that of local officers is, of course, 
enhanced by their greater security of tenure 
and their removal from the animosities and 
pressures of the local situation. 


seriousness of the 


The available evidence, though admittedly 
incomplete, seems to indicate that the prob- 
lem of protecting the rights of members is 
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The Corrupt Practices Acts, both 
State and Federal, the Hatch Act, 
[and] certain parts of the Taft- 
Hartley Act, all came about because 
of so-called scandalous conduct of 
politicians, in and out of office.— 
Minnesota Democratic National Com- 
mitteeman Byron G. Allen, quoted in 
the Congressional Record. 





not quantitatively important. This conclu- 
sion is further reinforced by the Massachu- 
setts experience under a law providing for 
the protection of union members from dis- 
ciplinary abuses.” The law requires that 
members be given a “fair trial including an 
adequate hearing and opportunity to de- 
fend.” In the three years of its existence 
only nine petitions have been filed and no 
orders have been issued. The fact that, 
quantitatively, the issue may be regarded 
as minor does not lead to its dismissal as 
devoid of any importance and unworthy of 
further attention, for it is clear that, from 
time to time, union discipline has been em- 
ployed to frustrate minority opinion and as- 
pirations as well as to violate individual rights. 


Out of the analysis of the role of disci- 
pline in the union as a social and collective 
bargaining institution, there emerge three 
objectives for public policy. First is the 
protection of members from violations of 
their basic civil rights. Second, public policy 
has an interest in protecting members from 
a mal-administration of union justice which 
would deny them a “fair” trial. Third, it 
protect members from the 
overzealous application of discipline in the 
name of the union mores which may be, to 
extent, in conflict with prevailing 
The realization of these ob- 
jectives, moreover, must be within a frame- 
work which will preserve and not weaken 
the power of the union in its pursuit of 
legitimate economic and social purposes. 


is desirable to 


some 


social mores. 


The disposition of the question, “How 
can public policy best be effected?” is not 
an easy one, and we cannot hope to do more 
than indicate possible directions. However, 
our functional classification and our discus- 
sion thereof offers some guides, The sug- 
gested course of action will be based on 
two premises; first, that the abuses in ad- 
ministration of discipline have not been so 





1% Massachusetts Labor Relations Act (1938), 
Ch. 180 as amended by Ch. 559, Sec. 6 (1947), 
provides that a union wishing to suspend a 
member must show that such discipline (1) 


Union Discipline 


widespread as to demand radical reforms; 
and second, that it is desirable to keep ac 
tive public intervention at a minimum. 

It is our opinion that the objectives of 
public policy could be, satisfactorily if not 
ideally, achieved by the establishment by 
union of independent extraunion bodies which 
would be incorporated into the appeal pro 
cedures of the union as “courts of last ap 
peal.” Three justifications for such a body 
immediately come to mind. Its role would 
be somewhat analogous to that of the arbi- 
trator of the contract between union and 
firm or the arbitrator of jurisdictional claims 
of the building trades unions. Thus, the 
submission of an issue by a union and an 
aggrieved member to a third party would 
not be a completely novel experience in 
principle. A second justification is that the 
personnel of these bodies could be selected 
on the basis of their familiarity with and 
understanding of the trade union. This 
would constitute a partial assurance that 
discipline would be treated in its proper 
perspective. Finally, the courts and ad 
ministrative agencies of the government 
would be relieved of an additional burden 
at a time when they are already bowed 
with work. 

Functionally, these would seem to offer 
most of the assurances of “fair” disciplinary 
treatment which are now absent. The most 
important advantage of such bodies would 
be their independent status which would 
effectively separate the prosecution and ad 
judication roles. As appeal agencies, these 
bodies could decide whether the procedural 
requirements of the constitution have been 
followed and whether they are adequate 
to assure the disciplined member a “fair” 
hearing. Thus, the objective of 
public policy would be met. To meet the 
first and third objectives, the substantive 
nature of the offense would also be subject 
to review to determine whether discipline 
was justified Criteria to be used could be 
those developed earlier in this paper—cri 
teria based on the explicitness of the pro 
hibition and on the functional 
the offense. 

With the establishment of such 
the need for active public intervention would 
be very slight. However, there is one area 
in which the courts of the land should have 
final disposition, that of infringement on 
the civil rights of 


(Continued on page 528) 


second 


nature of 


bodies, 


members as citizens 


was imposed by the labor organization for a 
violation of its constitution and bylaws or (2) 
was imposed with a fair trial including an ade- 
quate hearing and an opportunity to defend 
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The Cost-of-Living Criterion 


( YOST OF LIVING has taken on a new 
A significance in collective bargaining 
since the outbreak of hostilities in Korea. 
The conditions for such added significance 
were ripe. The cost of living began spiral- 
ling upward, and attempts were made to 
assure workers of maintaining their real 
wages. The General Motors-UAW (CIO) 
contract, with an automatic wage escalator 
clause based upon changes in the cost of 
living, was making headlines in its success. 
The Wage Stabilization Board’s principal 
policy on wage levels related wage adjust- 
ments to changes in the cost of living. 
These factors, cumulatively, resulted in a 
changed pattern of wage negotiations in 
which the cost-of-living criterion became 
more important than ever before. 

This study will attempt to trace the de- 
velopment of the various factors which have 
affected the cost-of-living criterion in col- 
lective bargaining and to analyze the 
changes in the cost-of-living aspect of wage 
negotiations. How strongly entrenched the 
cost-of-living criterion has become 
the start of the Korean situation may de- 
termine how long the strong emphasis 
on cost of living will last. With a declining 
cost of living the tendency will undoubt- 
edly be to de-emphasize that factor in wage 
negotiations. 


since 


Pre-Korea Status 
The 


been 


argument has now 
decades around the 
collective bargaining table during wage 
negotiations. Even before the Bureau of 
Labor Statistics began publishing its Con- 
sumers’ Price Index, participants in collective 
bargaining negotiations used cost-of-living 
arguments to bolster their positions. In 
periods of rising prices, unions would use 
them as an additional basis to justify their 
In periods of faliing prices, 


cost-of-living 
used for many 


wage demands. 
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management would use them as an additional 


argument to justify its position. It was 
rarely made clear, however, whether the 
cost-of-living argument was based upon 
past changes or anticipated changes in the 
cost of living, because neither party desired 
to be consistent on this point. 


Neither unions nor companies used cost- 
of-living changes as the sole argument for 
fact, 


cost-of- 


their wage position very often. In 


many unions would not use the 
living argument at all, even though such 
an argument might have strengthened their 
position at the time. In many situations 
where the changes in cost of living were used 
as an argument, it was for its public rela- 
tions value. Whereas the parties to the 
negotiations would not care to apply this 
criterion strictly and consistently, each side 
used the argument as propaganda to the 
public in defense of its position. 


The reason for the hesitancy by unions 
in using the cost-of-living argument has 
been the fear that if 
based upon living-cost changes (1) a de 
cline in the cost of living would mean an 
insistence by the employer upon a wage 
decrease, and (2) it would be very difficult 
to get more than the percentage rise in the 
living, thereby stabilizing real 
wages rather than increasing real wages. 
Consistent application of the cost-of-living 
principle would mean that workers’ wages 
would always rise and fall by exactly the 
Same amount 
This would result in real wages remaining 
constant over the course of time. “Over 
the course of our industrial history, how- 
ever, national income has tended steadily 
to rise because of capital accumulation, 
population growth, and technical progress. 
A rising national income with the workers’ 
standard of living held constant could mean 
only that more and more of the national 


July, 1954 @ Labor Law Journal 


wage increases are 


cost oF 


as the cost-of-living index. 
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WHAT IS THE FUTURE OF BARGAIN- 
ING ON THE BASIS OF PERIODICAL 
WAGE ADJUSTMENTS ACCORDING 
TO FLUCTUATIONS IN LIVING COSTS? 





[and] 
it is certain that neither workers nor union 
moment to 


income was going to non-workers... 


subscribe for a 
1 


leaders would 
such a program.” 
Sumner H. 

proposition 


As Professor Slichter has 
out,’ the that 
be raised at least in proportion to the ad- 


pointed wages 
vance in living costs seems fair and reason- 


able, at first glance, but it needs careful 


appraisal. A policy of raising wages to 
compensate for a rise in living costs could 
be self-defeating. A rising cost of living 
means that the demand for goods at existing 
prices is outrunning supply. Wage increases 
are likely under many conditions to raise 
the demand for consumer goods without in- 
creasing the supply, thereby making demand 
outrun supply more than ever, with a con- 
tinued rise in the living. Labor 
could be compensated for a rise in the cost 


without 


cost of 


producing an offsetting 
output per 
improve 


of living 
rise in the cost of living only if 
man hour Was be ing increased by 


ments in technique or in personal efficiency. 


Up until World War II, 


while 


the cost-of-living 


argument, used for public support, 


was an insignificant lactor in wage negotia 
tions. 
war did 
living argument by unions, but few, if any, 


The rising cost of living during the 
stimulate the use of the cost-of- 


unions depended upon it as the sole basis 


for wage demands. A few years prior to 
the start of the conflict in Korea, a numbet 


Economics and 


i) 


‘Lloyd G. Reynolds, Labor 
Labor Relations (New York, 1949), p. 3 

?Sumner H. Slichter, Basic Criteria Used in 
Wage Negotiations (Chicago, 1947), p. 15 


Cost-of-Living Criterion 


of unions began to negotiate into their 


contracts cost-of-living escalator clauses, 
which tied wage changes directly to changes 
Index of the Bu- 


In general, the 


Price 
Statistics. 
cost-of-living adjustments were made on a 
short-period 
months. 


in the Consumers’ 
reau of Labor 
basis—tusually every three 
In most of such situations, gen- 
to cost-of-living 
Since nearly 


eral increases in addition 
adjustments were negotiated. 
all of wage 
negotiated by relatively small firms, little 


It was only 


these escalator clauses were 
attention was given to the fact. 
after the negotiation of a wage escalator 
clause by the General Motors Corporation 
and the United Automobile Workers Union, 
CIO, in 1948, that the public, management 


and labor took an interest in the matter. 


The 1948 contract between GM and the 
UAW-CIO was of strategic importance to 
labor and management because of the de 
termined effort early in 1948 on the part 
of a few large companies to hold down 
wages. On March 16, 1948, there began a 
67-day strike in the meat-packing industry, 
and the companies were successful in fore 
ing the union to accept their prestrike offet 
of a nine cents per hour increase. Negotia 
tions between the General Electric Company 
and the United Electrical Workers Union 
were deadlocked for weeks. In April, the 
United States Stee! Corporation refused 
the demand of the United Steel Workers 
for a substantial increase and reduced the 
prices of many finished steel products. A 
strike of 75,000 Chrysler employees over 
The eliort 
automobile, 


wage issues began on May 12. 
of the large companies in the 
electrical, rubber, steel and agricultural im 
plement industries to hold down wages was 
finally defeated on May 25 by a settlement 
between General Motors and the United 
Automobile Workers. Settlements quickly 
followed in all the 


The GM-UAW contract 
called for an 11 
adjustments 


major industries 


was a two-yeal 


agreement, and cents per 
hour increase plus future 
! upon 


based 
automatic 


Wage 


changes in the cost of living, 


and an increase of two cents 
per hour once a 
The 
was based on quarterly 
BLS Price Index, 
limit to the 


declines in 


year for gains in produc 


tivity cost-of-living escalator clause 


movements of the 


Consumers’ and the 


clause set a lower possible 


decrease in wages due to the 


the cost of living—the lower limit being 


Policies Since 
and 


Slichter “Wage 
Commercial 


1953 


‘Sumner tH 
World War II 


Chronicle, December 4 


Financial 








The author was director of the Of- 
fice of Case Analysis of the Wage 
Stabilization Board in Washington, 
D. C., from September, 1951, to Sep- 
tember, 1952, and vice chairman of 
the Review and Appeals Committee 
until termination of that agency. 





the wage rate negotiated at the time of the 
adoption of the escalator clause. 

In May, 1950, General Motors and the 
United Automobile Workers negotiated a 
agreement. The contract was of five 
years’ duration and again contained a cost- 
of-living escalator clause and an annual 
productivity increase. Relatively few unions 
and employers had copied the 1948 GM- 
UAW agreement despite the widespread 
publicity accorded that contract. A number 
of UAW locals followed the pattern after 
the 1948 agreement and others followed it 
immediately after the 1950 agreement but 
prior to the outbreak in Korea. According 
to the Bureau of Labor Statistics,* in June, 
1950, approximately one-half million workers 
were known to have been covered by labor- 
management agreements providing for cost- 
of-living adjustments, and the great majority 
of these workers were employed in com- 
panies with UAW-CIO contracts. 


new 


Effects of Korean Outbreak 


At the time of the Korean outbreak, the 
labor market was already relatively tight, 
and many companies were gravely con- 
cerned about the labor shortages that loomed 
in the immediate future. The second half 
of 1950 showed most of the large companies 
granting increases to their employees gen- 
erally approximating ten cents per hour. 
While most of these came through the 
regular reopening of wage contracts, many 
comparies voluntarily opened their con- 
tracts to grant wage increases in order to 
maintain or increase their labor supply. 
In many such situations, this was an at- 
tempt “to beat the freeze” which was being 
discussed generally in government and busi- 
ness circles, and in the newspapers. 

ty late December, 1950, the number of 
known to be covered by wage 
which included a cost-of-living 


workers 
contracts 


‘Bureau of Labor Statistics, ‘‘Cost-of-Living 
Wage Adjustment Provisions in Collective Bar- 


gaining,’’ Special Industrial Relations Report 
No, 1, December 22, 1950, pp. 1-2. 
’ Report cited at footnote 4, pp. 1-3. 
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escalator clause approximated 1.5 million, 
or about 10 per cent of all 
mated to be covered by collective bargaining 
This was a tripling of the num- 
ber of workers covered by such clauses in 
June, 1950. 
were employed by a relatively few 
firms, such as General Motors, Chrysler, 
Ford, Packard, Studebaker, Nash, Kaiser- 
North Aviation, 
national Harvester, Allis-Chalmers and 
General Electric. At least 50 national and 
international unions had negotiated over 200 
contracts containing escalator clauses, but 
the majority of workers covered were under 
contracts of the United Automobile Work- 
ers UnionS 


workers esti- 


contracts. 


A’ majority of these workers 
large 


Frazer, American Inter- 


By the middle of March, 1951, when the 
Bureau of Labor Statistics made its next 
study, the number of employees covered 
by wage had ap- 
proximately doubled, having risen to 2.85 
million, The total number of 
containing escalator clauses increased from 
about 225 to over 400. The outstanding 
agreement reached during this period was 
negotiated by 15 
unions, covering an estimated one million 
railroad workers.® 


The Defense Production Act of 1950 was 
passed by Congress on September 1, and 
on September 9 the President issued Execu 
tive Order No. 10,161 which provided the 
for administering the controls set 
forth in the Defense Production Act. The 
Wage Stabilization Board was to make 
recommendations to the Economic Stabiliza- 
tion Administrator regarding the planning 
and development of wage stabilization poli- 
cies, and was to perform such further func- 
tions with respect to wage stabilization as 
determined by the administrator after con 
sultation with the board. 


escalator arrangements 


contracts 


nonoperating railroad 


means 


A chairman of the board was appointed 
on October 10, but weeks went by before 
the other members were appointed, and the 
first meeting of the board took place on 
November 28, 1950. At the first few meet- 
ings the board was principally concerned 
with organizational matters and with its 
relations with the Economic Stabilization 
Administrator. Relatively few meetings 
had been held when on January 26, 1951, the 
administrator issued General Wage Stabili- 
zation Regulation No. 1, freezing employee 
* Bureau of Labor Statistics, ‘‘Cost-of-Living 
Wage Adjustment Provisions in Coliective Bar- 
gaining,’’ Special Industrial Relations Report 
No. 9, March 27, 1951, pp. 2-3. 
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existing on 
now Cast. 


compensation rates at levels 


January 25, 1951. The die was 


Wage Freeze and Board Policy 


General Wage Stabilization Regulation 
No. 1 forbade the payment or receipt of 
wages, salaries and other compensation in 
excess of those in effect on January 25, 1951, 
without the prior approval of the Wage 
Stabilization Board. On January 30, the 
board promulgated two regulations. Gen- 
eral Wage Regulation No. 1 was adopted 
unanimously and was designed to clarify 
one aspect of the definition of wages, sala- 
ries and other forms of compensation used 
in the freeze order. General Wage Regula- 
tion No. 2 was adopted by a majority vote 
of the board with the industry members 
dissenting. This regulation was designed 
primarily to authorize the payment of wage 
increases included in written collective bar- 
gaining agreements or arbitration awards, 
or formally determined and communicated 
to employees on or before January 25, 1951, 
if the increases were to take effect and be 
applicable to work performed on or before 
February 9, 1951. This regulation took 
care of a few of the major cases imme- 
diately facing the board 
freeze. The bituminous coal case, the an- 
thracite coal case and the Chesapeake and 
Potomac Telephone Company case were all 
handled under GWR No. 2, thereby delay- 
ing a major crisis for a few weeks. 


because of the 


These first two regulations, plus the next 
three, gave answers to a large proportion 
of the queries resulting from the wage 
freeze. But neither the wage freeze nor 
the first five regulations issued by the 
board subsequent to the wage freeze were 
the principal aspects of a wage policy. The 
major element of a fully developed wage 
stabilization program was the establishment 
of limits for adjustments in the general 
wage level, and the board was not prepared 
on this issue. 

During World War II, the 
aspect of wage stabilization 
scious break between the general 
level and the cost of living. This 
was dramatically spelled out in the Little 
Steel formula, which permitted an increase 
in straight-time hourly earnings of 15 per 
cent over the January, 1941 levels. Though 
wages and prices were not linked, the 15 
derived 
living up to 


principal 
was the con- 
wage 


feature 


from the 
that 


per cent formula was 


changes in the cost of 

’ Richard L. Lester, Wage Troubles,”’ 
Review, Autumn, 1951, p. 63 Indeed, Cyrus 
Ching, Chairman of the original Wage Stabill 


Cost-of-Living Criterion 


aside 


Yale 


point. From then on, however, the formula 
remained unchanged even though the cost 
of living rose by another 15 to 18 per cent 
On December 8, 1942, the National War 
Labor Board issued Order 22, 
which provided that no cost-of-living esca- 
should be 


General 


lator clause operative where an 


adjustment “would result in rates in excess 
of 15 per cent above the average straight 
time hourly rates or equivalent rates pre 
vailing on January 1, 1941,” 


The experience of World War II wage 
stabilization colored the thinking of the 
stabilization officials in the post-Korea situ 
ation. Although aware of the growth of 
escalator clauses, there was a feeling that 
escalator clauses could be eliminated, as 
in World War II, by the adoption of an 
all-embracing wage formula. The situation, 
hoavever, had changed too drastically 
Whereas the predominant pattern continued 
to be general increases at annual negotia 
tions, a second pattern, following the GM- 
UAW had developing. 
These two different patterns of wage adjust- 
ments presented the difficult problem to 
the board of deciding whether to follow the 
United States Steel pattern or the General 
Motors pattern or to develop some accom 
two. The first 
attempt at a wage policy was to concen 
trate on the development of a formula along 
the lines of the United States Steel pat 
tern.’ 


contract, begun 


modation of the board’s 


After much discussion, the board, by a 
majority vote (labor members dissenting), 
Wage No. 6, 


designed to such in 


passed General Regulation 


which was correct 
that 


increases in 


equities arose because of disparities 


between wages and _ salaries 
and the increase in the cost of living since 
January 15, 1950. The regulation permitted 
a 10 per cent increase in wage salary 
levels over the levels in the period 
of January 15, 1950. It is clear that by the 


time the regulation was in its final crafting 


and 


base 


stage, the public members were aware that 
this regulation did not complete the wage 
stabilization policy. The public members 
had become more conscious of the develop 
the cost-of-living escalation 


ment of wage 


which could not be easily brushed 
The 


the regulation stated 
Board 


pattern 
consideration of 
Wage Stabiliza 
there may be 
changes in the living Phe 
adopted bor the 


statement ot 
“The 
that 


cost ot 


tion recognizes 
further 
present 


pe riod 


policy is 
zation Board, conceived its main function to be 
the development of a formula similar to the 


Little Steel formula of World War II 
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until July 1, 1951. The policy set forth 
herein will be fully reviewed and reexam- 
ined before the end of this period.” The 
regulation also stated that the 10 per cent 
figure would be reviewed in the light of 
the April, 1951 index number of the revised 
Consumers’ Price Index of the BLS. 
Despite these assurances in the regulation 
of a re-evaluation of the policy, the labor 
members walked off the board after the 
regulation was approved by a vote of the 
public and industry members. It should be 
noted that in the next to the final draft the 
public members’ proposal was for a 9 per cent 
allowance based upon a March 15, 1950 
base date. Early in the day on which the 
final vote was to be taken, representatives 
of the United Automobile Workers Union 
informed the public members that such a 
formula would not cover the expected cost- 
of-living adjustment required under the con- 
tract of March 1 for one of the automotive 
companies. Since the public members 
wanted to postpone direct consideration of 
the escalation problem as long as possible, 
they quickly revised their proposed draft. 
Recalculations indicated that a 10 per cent 
formula using a January 15, 1950 base pe- 
riod would permit the March quarterly 
cost-of-living adjustment for the auto in- 
dustry without difficulty. This revised for- 
mula was proposed to the board and was 
passed, The passage of the regulation was 


only one of a number of reasons for the 


walkout of the labor members 


Ww eek, Economic 
Eric Johnston 


During the following 
Stabilization Administrator 
attempted to resolve the issues raised by 
the labor members and to secure their re- 
turn to the board. He did not succeed, 
and, on February 27, he signed and issued 
General Wage Regulation No. 6. In order 
to leave the door open for the return of 
the labor members, he published, on the 
same day, a letter he had written to Cyrus 
Ching, chairman of the board, in which he 
made it clear that he cons:dered the regula- 
tion merely the first step in the developmenc 
of a complete wage stabilization policy. Me 
instructed the board to prepare the “neces- 
sary regulations” to permit the continued 
operation of prefreeze escalator clauses until 
June 30, 1951, and he indicated his approval 
of prefreeze productivity clauses. This state- 
ment by Johnston was the first in a series 
which brought forth the Wage 
soard’s policy of approval of 


of steps 
Stabilization 
cost-of-living escalation clauses and of other 
cost-of-living wage adjustments. 


* The regulation was so hurriedly drafted 


that it had to be revised on March 8. 
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The second step in the acceptance by 
the stabilization officials of the wage escala- 
tor principle as a basis for wage stabilization 
policy occurred two days later, on March 
l. The clause in the collective 
bargaining agreements of the General Elec- 
tric Company could not be fully operative 
limitation of 


escalator 


because of the 10 per cent 
Regulation 6, and the parties put pressure 
on Mr. 
Wage Stabilization Board, to implement his 
February 27 statement regarding 

Mr. Johnston 
which implemented 


March 1." The 
regulation limited approval to existing pre 


Johnston, in the absence of the 
polic y 
prefreeze escalator clauses. 
issued Regulation &, 
his policy statement, on 
freeze escalator clauses or policies and was 
to be terminated on June 30, 1951. 


A third 
wage escalation principle was the railroad 
March 1, 
an escalator clause becoming effective 
l. This 
and the 
signed at the White House, and, on March 
President, 


step in the acceptance of the 


with 
April 


Carriers 


wage agreement signed on 


agreement between the 


nonoperating railroad unions was 
5, Dr. Steelman, adviser to the 
wrote White 


the parties that “the 


from the House informing 


President has person- 


expressed approval of the 


ally agree- 


ment Under the escalator clause of 
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the contract a 34%-cent increase would be 
due on April 1 which would be beyond the 
10 per cent limit of Regulation 6. Approval 
by the Economic Stabilization Administra- 
tor was requested for the cost-of-living 
payment due under this postfreeze escalator 
clause. In view of the Presidential en- 
dorsement of the contract the administrator 
was placed in what appeared to be an un- 
solvable dilemma. ‘The President, there- 
fore, established an emergency panel to 
review the situation on its merits and make 
appropriate recommendations to the ad- 
ministrator. On April 24, the panel sub- 
mitted a recommendation that the escalator 
payments be approved. On the following 
day, the Economic Stabilization Adminis- 
trator issued Wage Adjustment Order No. 
1, which incorporated the recommendation 
of the panel. 


The fourth and final step leading to a 
wage escalation policy was the meat-packing 
February 8, 
1951, calling for a general increase of nine 
cents an hour of which only three cents 
were allowable under the 10 per cent for- 
mula. With the absence of a board, Mr. 
Eric Johnston appointed a panel on March 
1 to study the issues, but he deferred action 
on its report, because of his desire for hav- 
ing a tripartite Wage Stabilization Board 
resolve the policy involved. The 
panel report had set forth a number of 
courses of action, without making a specific 
recommendation. The meat-packing case 
was the first which the board took under 
consideration when it was reconstituted in 
April. 

The public members of the reconstituted 
apparently impressed by the 
argument of the petitioners in the meat- 
packing that the agreed-upon nine- 
cent Wage increase merely compensated the 
employees for the decline in real wages 
since the negotiation of their last contract 


industry contract, signed on 


issues 


board were 


case 


By a majority vote, industry members dis- 
senting, the board approved the nine-cent 
general increase requested in the petition. 


The public members issued an opinion on 
the case, pointing out that the issues pre- 
sented would require policy developments 
that could be applied to similar equities 
arising elsewhere but that this could not 
be done without further consideration, 


Discussions of the possible alternatives 
in a wage policy took place in the board 
over the next two months. At the outset, 
* Wage Stabilization Board Transcript, June 


13, 1951, p. 17 


Cost-of-Living Criterion 


the industry members indicated a willing- 
ness to consider modifications of the exist- 
ing board policy rather than clinging, as 
they had previously, to an unrevised Regu- 
lation 6. The public members, however, 
maintained their original position that Regu- 
lation 6 was not a final answer to the prob- 
lem since it provided that the matter of 
wage rates to the cost of living would be 
reviewed at date, “pre- 
sumably in relation to changes in the cost 
of living which had occurred.” ” 


some subsequent 


On August 2, 1951, the board unanimously 


approved a _ resolution incorporating the 
agreed-upon policy to be sent to the Eco 
Stabilization Administrator for his 
Mr. Johnston’s approval of the 
immediately 


inclined to 


nomic 
approval 
was not 

was still 
his earlier. proposal. It was the unanimity 
of the board’s action which impressed the 
sufficiently for him finally 
Once his ap- 


board’s_ resolution 


forthcoming, since he 


administrator 
to approve the resolution 
proval was given, the board set out imme- 
diately to implement the resolution by 
regulation, and, on August 23, General 
Wage Regulation No. 8, Revised, was issued. 


At the time of the issuance of the regula 
tion, the industry members of the board dis 
tributed a statement explaining their votes 
if favor of the regulation. The statement 
indicated that their action was based upon 
a desire to insure equitable treatment as 
between those who had secured protection 
of their real wages by virtue of the admin- 
approval of prefreeze escalator 
clauses in March and 
unprotected from a 
due to continuing increases in the cost of 
living. In addition the industry 
believed that the practical equivalent of 
escalation had been provided by statute for 
other 
manufacturers, 


istrator’s 
those who remained 
real 


decline of wages 


member S 


economic groups, such as farmers, 


distributors and retailers 


Thus, the choice between the General 
Motors pattern and the United States Steel 
The 


escalation 


choice did 
had 
it could not be 
Motors pat 
tern was recognized by General Wage Regu 
lation No. 8, Revised. 


pattern was finally made 
easily. Wage 
point where 
the General 


not come 
grown to the 
disregarded, and 


General Wage Regulation No. 8, Revised, 
August 23, 1951. Section 2 


issued on 2 
revised regulation provided that in 


was 
of the 
cteases required under a prefreeze escalator 


clause could be put into effect without prior 





board approval, and such increases based 
upon changes in an acceptable index after 
January 15, 1951, did not need to be offset 
against and could exceed the amount of 
increases permissible under General Wage 
Regulation 6. The novel parts of the re- 
vised Regulation 8 were Sections 3, 4 and 
5. These sections of the regulation provided 
for adjustments in wages based upon cost 
of living even where such adjustments were 
negotiated after January 25, 1951. In order 
not to force all emplovers and unions into 
the same pattern of bargaining with respect 
to cost-of-living adjustments, the board per- 
mitted alternative methods of making such 
adjustments. 


Section 3 of the regulation permitted the 
adoption of cost-of-living escalator provi- 
sions subsequent to January 25, 1951, pro- 
vided that the provision would not permit 
wage changes in excess of the percentage 
change in an acceptable index, and that the 
provision called for adjustments in wages 
reflecting downward as well as upward 
fluctuations in the index. Increases under 
this section were not required to be offset 
against the 10 per cent increase allowable 
under Regulation 6. 


Section 4 of the regulation authorized the 
maintenance of the real value of wages as 
of January 15, 1951, or iater, by wage ad- 
justments no more frequently than every 
six months. Such increases could be put 
into effect without prior board approval ex- 
cept if the amount permissible under Regu- 
lation 6 had been exceeded by an increase 
put into effect after January 25, 1951, or if 
a petition for such an increase was then 
pending before the board. Under such 
conditions, prior board approval was re- 
quired. Section 5 of the regulation pro- 
vided for the board’s handling of exceptional 
sases where a base date earlier than Janu- 
ary 15, 
prevent 
from a decline in the real value of wages 
and salaries. 


1951, was requested in order to 


hardships or inequities resulting 


The adoption by the board of General 
Wage Regulation 8, Revised, clarified the 
position on 


general cost-of-living 


adjustments, but many questions concern- 


board’s 


ing the application of the regulation were 
unanswered. The board appointed a tri- 
partite staff committee to develop a series 
of questions and answers on the many prob- 
lems raised by the regulation, and on Octo- 
ber 4, 1951, 
Regulation 8, 
the board and released to the public 


the Questions and Answers on 
Revised, were approved by 
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This was the substance of the board’s 
cost-of-living policy as it was represented 
to the public in official regulations and reso- 
lutions. A number of additional wage es- 
calation problems were raised in individual 
cases, and were generally handled on a 
case-by-case approach. In some situations 
answers to problems were handled via in- 
structions to the regional boards and the staff 


Effect of Cost-of-Living Policy 


The board’s policy on cost-of-living wage 


adjustments had a number of important 
effects upon the nature and timing of col- 
lective bargaining agreements. It resulted 
in a significant increase in the number of 
wage 
while at the same time resulting in a sig- 


short-term 


contracts containing escalation clauses 


nificant increase in reopenings 
of contracts where the parties did not care 
to adopt automatic escalation clauses. It 
also placed a special emphasis on cost of 
living as a basis for wage adjustments 
However, in many situations, it had the 
effect of limiting wage adjustments up to 
but not above the rise in the cost of living 
The following subsections will discuss some 
of the important factors of the board’s policy 
and their effects on collective bargaining 


With the 
living during the 
Wage Stabilization 
strong efforts to revise the original Regula- 
tion 8, issued by Mr. Johnston on March 8, 
1951, which permitted the continuation of 


continued rise in the cost of 
first half of 1951, the 
Joard with 


was faced 


prefreeze escalator clauses only until June 30, 
1951. The CIO members of the Wage Sta- 
bilization Board argued in favor of a regula- 
tion which would approve all prefreeze and 
provisions, with no 
AFL members of the 
They argued 


postfreeze escalator 
terminal date. The 
board took a broader position 
in favor of a policy which would permit 
parties, whether or not by an automat 
escalator increase 
cordance with the ris in living costs 

When the reconstituted in 
May, 1951, the public members were aware 
that because of the two divergent patterns 
of collective bargaining, a generally accept- 
able policy would have to make provisions 
for both patterns. The public members 
were expert enough in the field of labor 
management relations to realize immediately 
that it would be a tragic mistake to attempt 
into a single 


clause, to wages im ac 


board was 


to force collective bargaining 
pattern where two distinct trends 
The public members were also aware that 
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a policy of approving escalator clauses only 
would favor CIO unions and that the AFL 
members of the board could not remain on 
Thus, the 
efforts of and pressures on the Economic 
Stabilization Administrator notwithstand- 
ing, the public members felt that equity 
required approval of the two existing patterns 


the board under such conditions. 


A difficult problem, however, for the 
public members and for the board as a 
whole was how to make the two alterna 
tives equally advantageous in order not to 
bargaining into pattern or the 
other. What finally emerged as General 
Wage Regulation No. 8, Revised, was con- 
sidered by the board as giving equal ad 
vantages both to those who preferred the 
automaticity of the wage escalator approach 
and to those who preferred wage reopen- 


force one 


ings on a nonautomatic basis. 


The advantages and disadvantages in each 
of the offset 
other provisions 


sections more or less each 


escalator 
limited in the 


Cost-of-living 
Section 3 were not 
frequency of adjustment in 
cost-of-living provisions could provide for 


under 
wages; such 
adjustments every month based upon changes 
in the Consumers’ Price Index. (It should 
be noted, however, that the most common 


frequency was a quarterly adjustment.) 


Thus, in this respect, Section 3 had the 
advantage Section 4, which limited 
wage adjustments to a maximum frequency 
The 


Section 3 was that cost-of- 


over 


of once each six months principal 


disadvantage of 
living escalator clauses had to reflect down- 
ward as well as upward fluctuations in the 
index, whereas Section 4 adjustments need 
made if the cost-of-living 


not have been 


index indicated a decline over a_ six- 


month period 


Index 


Price 


As long as the Consumers’ 
continued to rise, the advantage 
Section 3. 


provided for 


was to the 
Since such 
month 


escalator clauses of 


clauses usually three 


adjustments, workers under such clauses 


recaptured their lost earning power more 


quickly than those workers who had to wait 


six months. In addition, Section 3 adjust- 


ments were automatic, whereas increases 


under Section 4 generally had to be nego- 


tiated every six months. On the other hand, 


while a six-month wage reopener did not 


assure the employees an adjustment per- 
missible under Section 4, it gave the em- 
ployees more leeway so that in many cases 
allowable amount under 


more than the 


Section 4 was negotiated. 


Cost-of-Living Criterion 


* general 





All workers in a community benefit 
from the important and essential 
functions performed by unions, there- 
fore it is axiomatic that all should 
share in the cost of providing these 
services. _—Typographical Journal 





With a fluctuating Consumers’ Price In 
dex, the advantage was to the wage 
Section 4. Once the 
adjustment was agreed upon under a Section 


reopen 
ings of frequency of 
3 escalator clause, the parties were obligated 
to abide by it, and wage rates went down 
as well as up, depending upon the move- 
ment of the Consumers’ Price Index. Sec 
tion 4 authorized “no more 
frequently than every six months,” but the 
parties could vary the period beyond six 
months in order to 


adjustments 


take advantage of the 
largest increase in the cost of living. 
Another factor which apparently gave an 
advantage to Section 3 over Section 4 was 
the requirement in Section 4 that if the 
amount permissible under Regulation 6 had 
been exceeded by an increase put into effect 
January 25, 1951, board 
a petition 
was pending 


after following 
for approval of 
before the 
board, the Section 4 increase required prior 
board approval. 
in large numbers of cases being filed with 
the board and in a normal delay of weeks 
and months before approval was optained 
Amendment 3 to Regulation 8 made Section 
4 more self-administering, but it did not an- 


approval or if 
such increases 


This requirement resulted 


swer the basic problem of whether to offset 
non-cost-of-living adjustments against the 
amounts permissible under Section 4. 

No such problem existed with respect to 
3 adjustments. The automatic in 
creases under Section 3 
clauses were not subject to any offset; any 
such as an interplant 
inequity adjustment, approved by the board 
were in addition to adjustments made undet 
Section 3. 


Section 
made escalator 


increases, 


The principal policies of the Wage Sta 
bilization Board were based upon changes 
in the cost of living. The 10 per cent for 
mula of General Wage Regulation 6 was a 
“catch-up” formula based, at least partially, 
on the rise in the cost of living from Janu 
ary, 1950, to the freeze date. General Wage 
Regulation & 
changes in the living. 
regulations composed the 
relating to the 


was based completely on 
two 


backbone of the 


cost of I hese 


board’s policy stabilization 


of the wage level of the economy 
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The prefreeze growth of wage escalation 
clauses based upon changes in the cost of 
living had already placed greater emphasis 
on cost of living as a basis for wage changes 
than had ever existed before. The rising 
cost of living was no longer being con- 
sidered as just another argument during 
negotiations; it had become a singular argu- 
ment for a specific wage adjustment. All 
this had occurred before the issuance of 
any of the board’s regulations. After the 
issuance of Regulations 6 and 8, it more or 
less became mandatory for unions to base 
their demands for wage increases on the 
rising cost of living. This was the first 
general criterion for the approvability of 
a wage adjustment. 

Even after the board issued General 
Wage Regulation 17 relating to interplant 
inequity adjustments, cost of living re- 
mained the principal criterion for wage 
demands. One reason was that the amount 
allowable under the policy was 
easily calculated and a rising cost of living 
meant significant wage adjustments. A sec- 
ond reason was that most cost-of-living 
wage adjustments could be made without 
prior board approval, which meant imme- 
diate wage adjustments rather than months 
of delay resulting from the board’s large 
backlog of petitions. In addition, in any 
petition requesting a general wage increase, 
the board’s procedures required the peti- 
tioners to state what cost-of-living adjust- 
ments had already been made and how much 
was still available under the cost-of-living 
policy. Petitioners requesting a _ general 
increase of, say, five cents an hour on the 
interplant inequity were told to 
self-administer the board’s cost-of-living 
policy if they had five or more cents allow- 
able under Regulation 8. The board’s gen 
eral procedure ” was to have the parties use 
up their Regulation 8 allowance 
petitioning for an adjustment on 


board’s 


basis of 


before 
some 
other basis. 

Thus, despite the natural atitipathy of 
many unions and companies to using cost 
of living as the basis for wage adjustments, 
they were forced. into this position by the 
rising cost of living and the board’s poli- 
cies. Parties had no alternatives other than 
to use the rising cost of living as the basis 
or rationale for their wage settlement, or to 


” This was not the procedure in all situa- 


tions. In the board's reduction-in-hours policy 
petitioners were not to use up their Regulation 
8 allowance before petitioning the board for 
approval of a reduction in hours. 

" Harry M. Douty, ‘““The Growth, Status, and 
Implications of Wage Escalation,’’ Monthly 
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justify their settlement to the board on the 
basis of the rising cost of living. It was 
an easy pattern to fall into, although it was 
easier for unions than for companies. Even 
those unions which historically had avoided 
the cost-of-living argument for wage de- 
mands found that it was both painless and 
effective during the period of controls. 
The Wage Stabilization Board’s policy 
on wage escalator clauses gave additional 
impetus to the already-growing pattern of 
automatic 
contracts. 
velopment of escalator clauses stems from 
the GM-UAW contract, but the outbreak 
in Korea and the subsequent upward spiral 
of prices gave parties the necessary incen- 
tive to adopt such clauses. The 
in the number of such clauses and in the 
number of workers covered by such clauses 
from the outbreak in Korea to January 25, 
1951, the freeze date, was phenomenal. 
However, it was the subsequent board pol- 
icy on escalator clauses which caused the 


escalation provisions in wage 


As stated above, the recent de- 


increase 


spread of such clauses to all parts of our 
economy, and made an escalator clause a 
common phenomenon in wage contracts. 

The success of the escalator provisions 
of the GM-UAW contract and other UAW 
contracts inspired many other unions to 
strive to attain escalator provisions grant- 
ing automatic wage adjustments. Many 
parties went to the extent of adopting the 
identical formula of one cent for each 1.14 
point change in the Consumers’ Price Index 
contained in the GM-UAW provision. 

In the year from September, 1950, to Sep- 
1951, the Bureau of Labor Statis- 
the number of workers 


tember, 
tics estimated that 
covered by cost-of-living escalator clauses 
rose from 300,000 to three million. In Sep- 
tember, 1952, million 
workers "were covered by escalator provi- 


approximately 3.5 


sions in collective bargaining agreements.” 
In about two years, the wages of approxi- 
mately a fifth of the workers covered by 
collective agreements had become subject to 
largely of 
Price 


terms 
Consumers’ 


automatic adjustment in 
the movement of the 
Index of the BLS. Most of these workers 
were employed in the automotive and re- 
lated 
roads 
were 


industries and on the nation’s rail 
Secondary industry 


found in Northern textiles, flat 


concentrations 


slass 


Labor Review, February, 1953. These estimates 
of escalator-clause coverage exclude groups of 
workers such as office employees, whose salaries 
may be adjusted automatically in firms where 
plant workers have contractual escalation pro- 
visions 
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It is clear that no general upturn in 
the economy will automatically re- 
store the prosperity of the [coal] 
mines or the textile mills. The sooner 
the administration gets together with 
management and labor in these in- 
dustries to seek answers to their 
basic problems, the sooner remedial 
programs can get underway. 
—New York Times 





and agricultural implements. In addition, 
escalator clauses are contained in numerous 
contracts scattered through a wide variety 
of other manufacturing and nonmanufactur- 
ing industries.” 


In many contracts, a concomitant of the 
annual im- 
annual pro- 
ductivity increase, especially in contracts 
with the UAW-CIO. These productivity 
increases, generally from three to four cents 


escalator provision was an 


provement factor increase, or 


per hour, were an assurance to the workers 
of a rise in their real earnings, and, in re- 
turn, the employers were generally assured 
their labor-management rela- 
tions through a two- to five-year contract. 
Most of the UAW-CIO contracts with the 
major automotive companies were signed in 
1950, extending for a period of five years. 
Most of the postfreeze contracts were for 
two to three years’ duration. Thus, along 
with the wage escalation provision came a 
contract which was generally of longer 
than the normal duration of 


stability of 


duration 
one year. 

Cost-of-living wage reopening clauses dif- 
fer from escalator clauses in two important 
respects: (1) Wage changes are not tied 
to any prearranged formula and (2) ad 
justments generally occur at less frequent 
% Some wage reopening provisions 
are simple in structure and merely state 
that wage may after 
a certain length of time if the cost of living 
contracts either party 
renegotiations. Some 


intervals. 


negotiations occur 


changes. In some 
may request 
contracts limit the reopening to wages only, 
while others permit other issues to be rene 


ware 


gotiated at reopening 


Just as wage escalation clauses were af- 
fected by the outbreak in Korea and the 





12 See footnote 11. 


Cost-of-Living Criterion 


subsequent rise in prices, so were reopening 
provisions. The growth of wage reopeners 
took a great spurt in the immediate post- 
Korean period, and, because of the expected 
continuance of rising prices, six-month re- 
rule. Six- 
reopenings re- 
Section 4 of 
foard’s Regulation 8, as 


openings became the common 
month 
ceived a significant 
Wage Stabilization 
amended, While there were advantages and 
disadvantages to the wage reopening type 


cost-of-living wage 


be Ost by 


of cost-of-living adjustments permitted by 
Section 4, many parties saw the advantages 
overbalancing the disadvantages 


Almost all companies which adjusted their 
wage rates during the control period took 
advantage of the board’s cost-of-living pol 
through wage 

Section 4 adjustments 
the known number of contracts with escala 


icy either escalator clauses 


or through Since 
than a 
majority of collective bargaining agreements 
in existence, that 
than a majority of companies made cost-of- 
living adjustments under Section 4. Whereas 
undoubtedly made 
Section 4 adjustments at the termination of 
annual contracts, many others immediately 
took advantage of the six-month provision 
of Section 4 and instituted 
opening provisions in their contracts 


less 


tor provisions is significantly 


one may assume more 


many companies such 


six-month re 
Thus, 
Section 4 helped foster what in effect amounted 
to six-month with 
Some six-month reopen- 
ers were limited to 
while 


agreements, at least 
respect to wages 
cost-of-living adjust- 

limited only to 
undoubtedly had 
little or no limitation on the scope of bar 
date. In effect, a 
short-term contract began developing into 
a pattern. 


ments, others were 


“wage changes.” Some 


gaining at the reopening 


The ease with which the Wage Stabiliza 
tion Board’s policies permitted cost-of-living 
adjustments had a limiting effect on other 
Other than the 
policy of Regulation 6, 


types of wage adjustments 
board’s “catch-up” 
and the “cost-of-living” policy of Regulation 
8, the principal policy for general adjust 
ments was the interplant inequity policy of 
Regulation 17. A large number of petitions 
was filed with the board for wage adjust 
ments under the interplant inequity policy, 
but by comparison with the number of such 
cases filed with the War Labor Board dur 


ing World War II, the 


tively small 


number was rela 


18 National Industrial Conference Board, ‘‘Cost 
of Living Provisions in Union Contracts,"’ 
Studies in Personnel Policy, No. 113, January, 
1951, p. 39 
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One draws the conclusion from these 
facts that, in many plants, wage settlements 
were reached which did not exceed the 
self-administering amounts permitted under 
Regulations 6 and 8. The permissible amount 
under Regulations 6 and 8 became the maxi- 
mum, in many situations, to which the company 
would agree. The board’s cost-of-living 
policy provided a formula for computing 
easily an allowable wage adjustment, and 
for many companies this amount, and no 
more, was what the companies would be 
willing to settle for. For many unions this 
was a limitation because it is likely that 
without controls increases larger than just 
cost-of-living adjustments might have been 
obtained from the companies. 

For many other unions, however, the 
permissible cost-of-living adjustment be- 
came a goal. Whereas without such a board 
policy they might not have gained an in- 
crease as large as the rise in the cost of 
living, they now contended that the govern- 
ment determined the cost-of-living allow- 
ance for everyone and that they would not 
settle for than what the government 
said was the “right amount.” 


less 


Thus, in a large number of settlements 
the amount permissible under the board’s 
cost-of-living policy became either a floor 
or a ceiling. There developed a general 
tendency for settlements to be no greater 
and no less than the permissible adjustment 
under the board’s cost-of-living policy. 


Major Results 
of WSB Cost-of-Living Policy 


In general, the Wage Stabilization Board's 
cost-of-living policy has had three major 


effects: (1) There has been a general in- 
crease in emphasis on cost of living as the 


basis for wage adjustments; (2) there has 
been a significant increase in wage escala- 
tor clauses and a broad experience in many 
industries with such provisions; and (3) 
there has been a general increase in short- 
term reopening clauses with and without 
limitations on what is open to negotiations 

Increased emphasis on changes in cost of 
living has meant a significant change in wage 
negotiations and collective bargaining. Where 
unions had previously scorned cost-of-living 
changes as a wage criterion, they now place 
‘I he large 
and 
resulted 


special emphasis on this factor. 
number of wage 
short-term reopening 
in a great many wage adjustments being 
based solely upon the rise in the cost of living 


escalation clauses 


clauses has 


A secondary aspect of the cost-of-living 
factor has been the great divergence from 
the pre-Korean general pattern of one-year 
contracts. Along with the escalator provi- 
sion have come contracts of more than one- 
year duration. Along with the wage-reop- 
ening clause have come contracts of less 
than one-year duration. 

Wage negotiations in the American economy 
have undergone important changes since 
hostilities began in Korea. Sufficient time 
has not elapsed to determine whether or 
not these are lasting changes. If the cost 
of living continues to rise fairly steadily 
over the next few years, these changes may 
become a permanent part of collective bar- 
gaining and wage determination. If, how- 
ever, the future brings periods of falling 
prices, these changes will unquestionably 
be weakened. Regardless of the future 
movement of prices, cost of living will 
undoubtedly play a important role 
in the collective bargaining than 
it had prior to the Korean period. 


[The End] 


more 


process 





THE DEVELOPING LAW—Continued from page 470 





Space does not permit a detailed exam- 
ination of the foregoing in the light of the 
precise words of the statutes. The ideas 
are advanced more as “trial balloons” than 
as flat statements of what the law is or 
ought to be. 


Although the labor relations acts have, 
by making the employee sovereign, re- 
moved any legitimate claim of self-interest 


4° Where technological or other conditions per- 
mit a lower labor cost, the rule should not 
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in organization and recognition matters 
such as would justify an outside union in 
perpetrating an injury on employer or em- 
ployee, they do not remove the self-interest 
which an outside union may have in remov- 
ing, even by destruction, those units of 
industry which are in fact engaged in de- 
structive competition with them on the 
basis of actually substandard labor condi- 


tions.” [The End] 


apply. (Opera-on-Tour v. Weber, 285 N. Y. 348 
(1944).) 
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The Lebanese Labor Code of 1946 


By ROBERT J. LAMPMAN 





LEBANON BECAME A SOVEREIGN NATION IN 1943, AND AMONG 


THE MOST DIFFICULT TASKS FACING 


ITS FIRST GOVERNMENT 


WAS THE ENACTMENT OF A WORKABLE PROGRAM FOR INDUSTRY 





| l is the purpose of this article to analyze 
and evaluate the Lebanese Labor Code of 
1946," to account passage to 
interpret its effect upon industrial relations 
Accordingly, the first part of the article sets 
forth a brief summary of the legislative 
provisions; the second offers a characteriza- 
tion of the law; and the third suggests some 
answers to this question: How did the law 
The fourth part 
veys the role of government in industrial 
relations after 1946 through the first half of 
1952, and the final part is a summary 


for its and 


come to be passed ? sur- 


Lebanon became a sovereign nation in 
1943. The Labor Code here under discussion 
is the product of the first elected govern- 
ment following the unwilling relinquishment 
by the French of mandatory authority over 
the area. French occupation, which began 
after World War I and did not to 
an end until December 31, 1946, was pre- 
ceded by long centuries of domination by 
the Ottoman Turks. 


come 


The years before and after 1946 have been 
turbulent for this Near Eastern re- 
public, even as they have for all other poli- 
tical entities in that critical area. Hence, 
the Labor Code of 1946 should be evaluated 
as the effort of the first government of a 
fledgling in a critical period in its 
history. 


ones 


nation 


It is, perhaps, remarkable that the Leba 
nese should have undertaken at this junc 
ture so thoroughgoing effort in 
engineering as is represented in the Labor 
Code. Lebanon’s role as the Arab world’s 
“window to the west” and entrepot of world 
traffic in not only goods, but ideas as well, 


an social 


1An English translation of the code may be 
found in the International Labor Office Legis- 
lative Series, 1946, Leb. 1. 


Lebanese Labor Code 


gives heightened interest to its experiment 
in labor relations. 


Brief Summary of the Code 


The Labor Code of 
previous 


1946, together with 
the fields of indus 
trial accident prevention and compensation, 
minimum wage regulation (to which a family 
allowance plan supplementary), and 
penal code regulation of strikes and lock- 
outs in essential employments, is the only 
legislation applicable to the field of labor 
Its 114 articles cover the follow- 
ing broad topics: the nature and terms of 
the employment contract, regulation of the 
employment of women and children, de- 
tailed regulation working hours and 
leaves, of salaries and wages, dismissal notice 
compensation, of 
against accidents and disease, the establish 
ment and regulation of working rules, the 
establishment of a system of compulsory 
arbitration, the enabling of the formation 
and regulation of and worker 
syndicates, and the establishment of municipal 
employment offices. 


legislation in 


Was 


relations, 


of 


and protection workers 


employee 


The legisiation is intended to all 
workers with the exception of agricultural 
workers, domestic servants, the self-employed 
and family-employed (where no nonfamily 
members are employed), and government 
employees. 


cover 


The code provides for every worker having 
an employment record book and requires 
the giving of notice of contract severance 
by both employer and employee, in either 
case subject to damages for violation. De 





The author is associate professor of economics 


at the University of Washington, Seattle. 


The 


field work on this article was done while he 
was visiting associate professor at the Ameri- 
can University of Beirut, Lebanon, 1951-1952. 





tailed regulations are laid dewn for appren- 
tice training, with specification of periods 
of training, types of training, rates of pay and 
qualifications for engagement of apprentices. 

Employment of children under the age 
of eight years is prohibited, and children 
up to 16 years are denied employment rights 
in listed industries and employments and 
night work. Employment of women in night 
work is prohibited in mechanical and manual 
employments, and in listed dangerous em- 
ployments. 

The code establishes a work week of 48 
hours and provides for a 50 per cent penalty 
for hours worked beyond that. It does 
allow, however, for administrative revision 
in exceptional cases. Further, the code lists 
the required rest periods and leaves, in- 
cluding a 15-day paid vacation after one 
year of employment, a 40-day paid maternity 
leave, and paid sick leave of up 
months after ten years of employment. 

Minimum wage determination by com- 
mission is provided for. Method and inter- 
val of wage payment and the wage lien are 
detailed. One of the most remarkable pro- 
visions of the that dealing with 
severance compensation, which fulfills some 
of the functions of a social security pro- 
gram, Under this part of the law, an em- 
ployer must pay workers, if dismissed under 
certain conditions, a dismissal indemnity 
equivalent to the wage for one month for 
each year of service. A similar indemnity 
is payable upon marriage,’ upon retirement 
at age 60 or after 25 years of service and 
at death. These indemnities are payable 
when a worker voluntarily quits if the em- 
ployer defaults on his contract or commits 
a moral offense or act of violence against 
the worker, A new owner of a business 
inherits his predecessor’s work 
and hence the accrued severance-pay obliga- 


code is 


contracts 


to five 


To protect workers, the code enables ad- 
ministrative rule making, plant inspection 
and procedures in the field of safety and 
sanitation at the place of work. It details 
a prohibition concerning the use of alcoholic 
beverages. A plan of workmen’s compensa- 
tion for industrial accidents as set down in 
a 1943 law is continued without change. 


The calls for the formulation 
publication of working rules by the 
ployer, together with a list of penalties in 
the form of fines for their violation. Fines 
up to the maximum of five days’ wages per 
month per offense may be deducted by the 
employer; such fines are to be paid into a 
workers’ benefit fund. 


and 
em- 


code 


The worker is subject to further discipli- 
nary pressure in that the employer need 
not pay a dismissal indemnity (discussed 
under a pro 

months (by 


above) if dismissal occurs 
bationary contract of 
special contract, this period may be extended 
to two years)* if the employee commits a 
deliberate act which leads to the material 
loss to the employer, if he violates the work- 
ing rules three times in one year, if he is 


three 


absent without legitimate excuse more than 
seven more than 15 
days in one year, or if he is imprisoned for 


consecutive days or 
more than one year, or if he commits a mis- 
demeanor «t the place of work, or if he 
does not carry out a decision of an arbitra 
tion or labor court, or if he assaults his 
employer or the latter’s agent. 

Foreigners are allowed to work only after 
receipt of a work permit from the Ministry 
of Social Affairs. 

The 
labor arbitration 
of the mohafazat (districts), such councils 
to be composed of three paid members—one 


code calls for the formation of a 


court or counci] in each 


a judge, one representing employers and 


one representing employees. A representa 





tions in force at the time of purchase. 
7 oe aispesgaaeas 
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* Art. 58. 
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tive of the Department (later of Ministry) 
of Social Affairs is to represent the govern- 
ment in the council. The councils shall have 
jurisdiction over questions raised to them 
by the parties concerning minimum wages, 
work accidents and “all disputes between 
employers and workers concerning the ap- 
plication of this law.”* Costs are payable 
by the losing party. There is no provision 
for appeal to a higher court. 

The code provides that “in every trade 
category, employers and workers have the 
right to form private syndicates,” the ob- 
jectives of which shall be limited to the 
“advancement of the [trade] in all 
economic, industrial, and commercial as- 
pects.” They are prohibited from taking 
part in politics and participating in assemblies 
and demonstrations which have a political 
connotation.® 

Syndicates are not free to organize per- 
sons belonging to different trades, but may 
claim a jurisdiction only as determined by 
governmental charter. These organizations 
must be licensed by the Ministry of Social 
Affairs, and all internal affairs of the syndi- 
cates are subject to close supervision of the 
government. The Ministry of Social Affairs 
is empowered to participate in determina- 
tion of internal rule making, financing and 
membership status of individuals, and to 
dissolve a syndicate leadership if it “breaches 
the obligations imposed upon it or commits 
an act which does not fall within the scope 
of its jurisdiction.” ° 

The code directs specified municipalities 
to establish and operate employment offices 
under the supervision of the national gov- 
ernment. 


Characterization of the Law 


An understanding of the nature of the 
legislation may be furthered by brief men- 
tion of possible areas and issues which are 
not covered. First, We note the uncovered 
workers in agricultural, 
self-employment and family-employment status, 
is difficult to 


domestic service, 


and government service. It 


estimate the numbers of covered and un- 


4 Art. 79. 

5 Arts. 83-84. 

® Art. 105, 

7 For an applicable discussion of the unsatis- 
factory nature of labor force estimates, see the 
discussion of Syrian nonfarm labor force data 
in Notes on Labor Abroad, United States De- 
partment of Labor, No. 14, March, 1950, p. 72. 
The official estimate of the Syrian nonfarm labor 
force was 87,082, out of a tctal population of 
over three million, although the urban popula- 
tion was close to one million. 
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covered workers since no labor force data 
have yet been collected.” It is estimated 
that out of the total population of 13 
million, about 600,000 gain their livelihood 
from trade, 300,000 from agriculture, 140,000 
from industry, and the remainder from goy 
ernment and other employments." 
According to one estimate, there are only 


service 


about 25,000 “wage earners” in agriculture.’ 
3ased on these rough data, a minimum esti 
mate of the number of 
would be 150,000. In 1952, employee syndi 
cates claimed a total membership of 28,297."° 


covered wor ke rs 


The most notable omissions, apart from 
the general exclusions noted above, are those 
which limit the application of the 
security provisions. The nonfunded dis 


missal-pay program, which may be viewed 


Soc ial 


as a substitute for unemployment compensa 
tion, maternity benefits, and retirement and 
survivors’ benefit schemes, is carefully limited 
to apply only to those workers who have 
served employer satisfactorily for a 
minimum time period. The emplovee’s right 
with 


one 


to benefits, which he cannot transfer 
him from job to job, is hinged upon his 
satisfactory performance on the job as well 
as upon his employer’s solvency. 

* Joseph Donato, ‘‘Lebanon and Its Labour 
Legislation,’’ 65 International Labour Revieu 
(January, 1952), pp. 64-92 

*E. W. Samuell, Jr., A Contribution to the 
Study of Lebanese Labor Syndicates, unpub- 
lished thesis, American University of Beirut 
(1952), p. 5 

” Thesis cited at footnote 9, p. 9. Forty-five 
per cent of the syndicate members were in utili 
ties, 23 per cent in commercial, and 16 per 
cent in industrial employment 
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Workmen’s compensation legislation, which 
dates from 1943, is also carefully limited 
in coverage. It provides for coverage of 
nine listed hazardous employments, but ex- 
cludes most employees, including those in 
manufacturing and trade.” 


The code is further supplemented by 
minimum wage legislation which includes 
a family allowance provision. The latter is 
limited in application by the fact that it is 
linked to the statement of the minimum 
wage—that is, allowances are not payable 
to those whose wages exceed the minimum 
plus the allowance for size of family. 


Clearly, this examination of social security 
provisions reveals the lack of a system 
which will be surely financed, independently 
and efficiently administered against pre- 
announced standards of right or need, and 
which will not burden the employer with 
uncertain costs, nor unfairly prejudice the 
employees’ employment opportunities. The 
importance of present legislation would 
seem to lie in its enunciation of principle 
rather than in its effectiveness in meeting 
a felt social need. 


To the American observer, the most strik- 
ing parts of the law are those which limit 
freedom of contract and freedom of asso- 
ciation. The code is a Dutch pie strongly 
flavored by the ingredients of paternalism 
and repression. There is little room, assum- 
ing the government chooses to fully enforce 
the law, for purely private rule making and 
no type of labor-management agreement 
which is not subject to the stamp of gov 
ernmental legitimacy. Under the law, the 
government party to virtually every 
labor dispute. 


iS a 


The code evidences no hesitancy on the 
part of the government to enter into a detailed 
and intimate regulation of all phases of the 
employment relationship. Not only are many 
issues Which in the United States are sub- 
ject to collective bargaining (for example, 


\* The covered employments are mining, con- 
struction, digging and removal of soil, forestry, 
domestic transportation, electric utilities, search 
for antiquities, and use of explosives in any 
operation where mechanical power is used 
(Art. 2). The principle of employer Hability is 
applied to covered workers. However, the court 
may modify the schedule of award in the event 
of negligence or ‘‘unjustified mistake’’ on the 
part of either employee or employer. Employers 
of uncovered workers may “elect in"’ under the 
law. Employer insurance against the risk is 
optional. There is no administrative commis- 
sion; Cases are investigated and adjudicated by 
civil magistrates. The law provides that all 
medical expenses must be borne by the em- 
ployer. In addition, the employer is liable for 
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rest periods, vacations and sick leaves) here 
treated legislatively, but the government 
undertakes to intervene with compulsory 
arbitration at the request of either party. 


The terms of employment are 
regulated by the requirement of 
ment approval of employer-drafted “internal 
regulations,” the employer enforcement of 
which is also subject to governmental super- 
vision. While the employer has the right 
to fire and the employee the right to quit, 
for any and all reasons, the government by 


further 
govern- 


interpretation of dismissal-pay regulations 
may exert some punitive influence on either 
party. 

While there is, under the code, provision 
for the right to form licensed and closely 
supervised employer and employee syndi- 
cates, there is no detailing of affirmative 
rights or powers of such organizations. There 
is a strange hiatus in the law in that, al 
though it allows for association, there is no 
special provision for collective bargaining. 
The word “syndicate” appear in 
the section dealing with labor courts, for 
example. The words “strike” and “lockout” 


does not 


do not appear in the Labor Code.’ 


The Lebanese have shown concern for the 
possible dangers of free labor unionism to 
national security and political stability, and 
have shown but limited faith in the con- 
structive possibilities of the combination of 
free collective bargaining and a limited role 
for government. In this sense the code pre- 
scribes a role for government reminiscent 
of the corporate state. It suggests that the 
government will play a part analogous to 
that assumed by the employer who promotes 
company unionism. If we can characterize 
terms of the alternatives it 
forecloses, the Lebanese Labor Code is 
notable in that it none for the 
government. It is a blank check for gov- 
ernmental administration of all phases of 
labor-management relations.” 


legislation in 


forecloses 


a schedule of cash benefits calculated as frac- 
tions and multiples of wages for temporary 
and permanent disability and fatality suffered 
at work. 

% The Penal Code prohibits strikes by gov- 
ernment employees (Art. 340), strikes having 
a political motive (Art. 341), strikes or lockouts 
in transportation, communications, water and 
electric utilities (Arts. 342 and 343). The same 
code also provides imprisonment penalties for 
failure to carry out the decision of a labor 
court (Art, 344). 

% Compare with ‘‘The I. L. O. and the Prob- 
lem of Freedom of Association and Industrial 
Relations,’’ 58 International Labour Review 
(November, 1948), pp. 575-600. 
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This feature of the law, plus the fact that 
it is a remarkably short document, only 
22 pages, and hence leaves an extraordinary 
number of matters open to administrative 
determination and litigation, clearly sug- 
gests that whether the net result will be 
benevolent or sinister depends upon the 
manner of its administration. 


How the Code Came to Be Passed 


Further insight into the nature of the 
legislation and understanding of how it 
came to be passed may be offered by a 
study of its background. Lebanon, prior 
to its assumption of sovereignty in Novem- 
ber, 1943, was subject to French law under 
the mandate back to 1919 and to Turkish 
rule prior to that. Lebanon was a charter 
member of the United Nations, but did not 
affiliate with the International Labor Organiza- 
tion until December, 1948. 

The Lebanese knew virtually no labor 
legislation under the Turks, the only ex- 
ception being the Ottoman law of 1905 on 
associations. In practice, the Turks closely 
controlled all voluntary associations, Under 
the French mandate, unions were tolerated, 
subject to varying degrees of administrative 
repression, and with the proviso that each 
union confine its jurisdiction to the same 
or similar trades. In 1939, the French High 
Commissioner dissolved all trade unions, 
but union freedoms were reinstated by the 
British and Free French in 1941. 

Fuad Abu Izzidin and Hakim, 
writing in 1933, found that the French man- 
datory authority justified its avoidance of 
labor legislation by the local apathy con 
cerning the subject. They observed: 


Ger orge 


“The result of this policy is that, apart 
from the Ottoman laws relating to corpora- 
tions and strikes which are still in force, the 
only piece of labour legislation in the Man- 
dated Territory is an Order of 6 July, 1930 
relating to the employment of children, This 
Order applies, however, only in the State 
of Syria.” ** 

Some Labor Code provisions were antici 
pated by earlier Near Eastern laws, In 1934, 
the French introduced new legislation gov- 
erning the employment contract which pro- 
vided for damage for the wrongful termination 


“‘‘A Contribution to the Study of Labour 


in Lebanon,’’ reprinted 28 Interna- 
1933), p. 11. 


Conditions 
tional Labour Review (November, 
% Article cited at footnote 8. 
% See discussion of this law above. That the 
Lebanese Labor Code is in harmony with French 
thought is suggested by a comparison with the 
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of the contract. In 1937, this legislation was 
revised to provide for dismissal pay, thus 
establishing the precedent for the similar 
provisions which appear in the 1946 Labor 
Code. In 1935, the first regulation of work 
ing conditions appeared, apparently in re- 
sponse to ILO pressure, with a law regulating 
working hours of women and children in 


specified dangerous and unhealthy industries 


During World War II, the 
government passed laws concerning mini- 
mum wages, which introduced the 
concept of tripartite board determination ot 
wages. The third of laws, the 
passed in May, 1943, set maximum hours 
at 48 per week, introduced the principle of 
a family allowance as linked to the mini 
mum wage and enunciated the principle of 
equal pay for equal work for women. A 
fourth law, by the State of 
Lebanon in May, 1945, completed the legis 
lative treatment of the minimum wage 
question prior to the Labor Code.” In 1943, 
the Penal Code was supplemented to include 
prohibitions of strikes and lockouts or in 
citement to strike on government employ- 
work and in all publi 


mandatory 
one of 


these one 


passed new 


ment or contract 
utility employments. 


The only other important labor legisla 
tion initiated prior to 1946 was an industrial 
accident compensation law. This law, which 
was drafted by the Social Affairs Service, 
and May 4, 1943, the 
national government came to power, shows 
a good deal of careful thought, but could 
scarcely be called a model workmen’s com 


passed on before 


pensation law.” 

The labor legislation experience in Egypt, 
which was, of course, widely known in the 
Arab world, renders the Labor 
Code of 1946 understandable. The 
Egyptian experience is markedly similar to 
the Lebanese and is undoubtedly influential 
the latter. In 1936, 
an accident compensation law whicl 
1944. The Individual La 
bour Contract Law of 1944 bears 
similarity to the comparable Lebanese code 


Lebanese 
more 


in determining igypt 
adopted 
was amended in 
striking 


provisions in that it covers terms of work 
vacation, sick leave, severance pay and dis 
missal Another 
limits hours of work to 54. 

first legislation 


piece of legislation 
In 1943, Egypt 
the 


notice. 


passed its enabling 
Labour Code for French Overseas Territories 
of December 15, 1952, as discussed in 9 Jndustry 
and Labour (February, 1953), p. 74. Also, see 
discussion by Pierre Riviere and Paul Devinat, 
58 International Labour Review (September, 
1953), pp. 232-245, 
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formation of trade unions. This legislation 
is similar to that of Lebanon in that it 
limits the structure and federation of unions, 
and provides for close governmental] super- 
vision and control of union activity. One 
important difference is that the Egyptian 
law protects the worker against discharge 
for union activity. In 1948, Egypt passed 
a law on conciliation and arbitration which 
carried over the provisions of compulsory 
arbitration in essential industries established 
under a 1942 martial law, and allowed for 
strike notice and discretionary government 
intervention in any industrial dispute.” 


Labor legislation in Palestine under the 
sritish mandate also offers some parallel 
to Lebanese interwar legislation. In 1927, 
a workmen’s compensation plan was initiated. 
Industrial safety ordinances of 1926 and 
1928 were repealed by a broad Factories 
Ordinance of 1946 covering health, welfare 
and safety. The Defenst Trades Dispute 
Order of 1942 and the Industrial Court Bill 
of 1945 were aimed at limiting loss of pro- 
duction due to strikes and lockouts. The 
Trade Boards Ordinance of 1945 provided 
for administrative determination of wage 
minima; 1945 ordinances regulated the em- 
ployment of women and children. There 
was no legislation which governed trade 
than the Ottoman law of 


unions other 


association.” 


The other country whose labor legislation 
indicates the “standard” nature of Lebanese 
response is Syria. The Syrian Labor Code,” 
enacted on June 11, 1946, which is over 
twice as long as the Lebanese code and 
shows the work of a superior draftsman, is 
based on the same set of principles. Thus, 
it commits its government to the promotion 
of unionism and employer associations, to 
the close supervision through wage boards, 
labor courts and other agencies of all phases 
of the employment relationship. Unlike the 
Lebanese code, the Syrian legislation makes 
strikes lockouts.” 


a) 


direct reference to and 


This brief look at the trend of legislation 
in Lebanon and neighboring states indicates 
that most of the provisions of the Lebanese 
Labor Code were not exotic in nature. At 
least they were not ideas newly imported 
into the Arab world. Thus, the dismissal- 


Unwed rress Photo 


When it's art exhibit time in Green- 
wich Village, New York City, every 
wall and fence in sight is utilized as 
part of the outdoor gallery. The 
temporary wall around the excava- 
tion in the picture is no exception. 
The trio of “sidewalk superintend- 
ents’’ watching the huge pile driver 
at work on the site of the old Bre- 
voort Hotel, which is being demol- 
ished to make way for a new 
apartment building, are more inter- 
ested in the performance inside than 
in the work of neighborhood artists. 





pay idea appeared in the 1937 French man- 
datory law on employment contracts; the 
welfare provisions are an extension of ideas 
appearing in Lebanese minimum wage legis 
lation of 1943 and 1945, and of Egyptian 
legislation of 1944. The principle of tripartite 
labor courts and compulsory arbitration had 
the Lebanese minimum 


been introduced in 


wage legislation of 1943. The idea of pro 





7 William J. Handley, ‘‘The Labor Movement 
in Egypt,’’ Middle East Journal (Juiy, 1949), 
pp. 277-291. Three legislative decrees dated 
December 8, 1952, extended Egyptian control 
over collective labor action and extended the 
use of dismissal compensation. See 9 Industry 
and Labor (May, 1953), pp. 268-275. 

* Yacoub B. Sinunu, The Labour Movement 
and Legislation in Palestine, unpublished thesis, 
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American University of Beirut, (1947). Cf. 
“Labour Legislation in Palestine,’’ 53 Interna- 
tional Labour Review (March-April, 1946), pp 
219-220. 

” Series cited at footnote 1, Syr. 1 

* Arts. 166-177. For amendments to Pena! 
Code covering this matter, see Series cited at 
footnote 1, Syr. 2. 
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moting “official” unionism was pioneered 
among Arab countries by the Egyptian law 
of 1943. 

Is it possible that an aroused public opin- 
ion called for such legislation? There is 
no evidence that there. was any widespread 
and long-standing awareness that labor prob- 
lems required urgent attention. Mr. Tawfik 
Huri surveyed 57 popular and learned jour- 
nals, published in Arabic and selected as 
representative publications of general, liter- 
ary, scientific and religious interest, and 
found a total of only 26 articles on labor 
problems over the period from 1870 to 1950. 
These were distributed over the years as 
follows: one before 1900, six from 1901 to 
1914, none from 1916 to 1939 and 19 from 
1940 to 1950.” 

This would seem to indicate that Arab 
intellectuals did not regard labor problems 
as needing legislative attention, and that 
government action was, perhaps, ahead of 
public opinion. This finding is compatible 
with the observation of Professor A. H. 
Hourani that such improvements in social 
conditions as have been effected in Syria 
and Lebanon “have been due rather to the 
action of the government or to the increased 
prosperity of the country than to the pres 
sure of any considerable body of opinion; 
and during that period the increased con- 
cern of the social welfare movement has 
not been so much with the raising of stand- 
ards as with an indispensable preliminary 
task: the creation of a social conscience, a 
conviction that certain standards are desirable. 

“In so far as this movement exists at all 
it is a very recent growth. Under the Otto- 
man Turks it would have been impossible 
for such a movement to come into existence 
without arousing suspicion and perhaps re- 
pressive action on the part of the author- 
ities. Moreover, the very concepts of public 
opinion and voluntary organization are of 
recent introduction into the Near East. 
Even now the idea of social reform has not 
penetrated very deeply. It is still largely 
ignored by most of the organized political 
parties, which tend to concentrate upon the 
political issue of independence and to treat 


all other issues as secondary.” 
While there 


public interest in labor questions, there was 


was no long tradition of 


a dramatic series of labor disputes in Le 


21 A course paper submitted to the author in 
1952. 

2 Syria and Lebanon 
versity Press, 1946), p. 82 
23 Actually, it would appear that 1947 was the 


(London: Oxford Uni- 


year of the greatest number of strikes. A 
survey of the pages of Beirut, one of the lead- 
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banon at the close of World War II which 
served to call attention to these issues. In- 
deed, the strike wave which accompanied 
the transition to a peacetime economy con- 
stituted one of the most important problems 
of the new national upon its 
assumption of power 

World War I had seen a sudden flourish- 
ing of industrialization and commercializa 
tion in the economy of the Middle East; the 
intervening years to World War II had, 
however, seen a good deal of that promising 
war 


government 


beginning wither on the vine as the 
demands and short supplies from abroad re 
turned to normal. World War II repeated 
the cycle, only with amplified intensity. 
War brought not only employment, 
but also inflation about 
seven times their 1939 level by 1945, Labor 


high 
prices rising to 
unrest at the end of the war produced a 
spectacular and unprecedented series of strikes. 
During the year 1946, there were numerous 
labor disputes, about a half dozen of which 
produced well-organized, spirited and hard 
hitting strikes which involved the Lebanese 
government. Strikes in the Port of Beirut, 
the Banque du Syrie et Liban, the railway, 
the Beirut tram system, the Beirut electrical 
utility and municipal night 
watchmen and the workers in the tobacco 
monopoly viewed with 
alarm throughout the nation. 
cern undoubtedly reached a peak in connec 
tion with the tobacco monopoly strike which 
lasted more than a month, and which in 
volved the killing by police of a girl worker 
and the injuring of 12 others.” 


those by the 


considerable 
Public con 


were 


Organized pressure for the 
labor legislation in 1946 came from several 
sources. In March, when the Labor Code 
was under study by the parliamentary Ad 
ministrative and Finance 
Minister of National Economy 
representatives of the employees of foreign 


passage ol 


Committee, the 
met with 
companies with government concessions, who 
petitioned for permissive legislation for labor 
unions, a funded family-allowance plan, legali 
zation of seniority rights, a rigid tenure 
code for workers, sick leave and paid holi 
public housing and adjustment of 
wages and family allowances to meet ad 
vances in the cost of living.™ On May 21, 
the Communist-led Itihad Niquabat (Federa 
tion of Unions) staged a demonstration call 


days, 


ing for immedate passage of the Labor Cod« 


ing daily newspapers, and Le Commerce du 
Levant, a weekly, revealed that there were 
nine industrial disputes involving strikes re 
ported in 1946, 13 in 1947, two in 1948, five in 
1949, seven in 1950, three in 1951 and five in the 
first four months of 1952 

* Beirut, March 2, 1946. 





The newspaper Beirut carried editorials 
favoring speedy passage of the legislation, 
in which the editor concentrated on mini- 
mum wage and conditions of work issues, 
on April 30, May 18, May 24, May 25, May 
26, May 30 and July 6. In an editorial on 
July 18, this newspaper was calling for more 
basic remedies for the laber problems, such 
as public works and price control. The 
same newspaper, on August 10, referred to 
the labor situation as revolutionary and 
called for firm measures to calm it down. 
On May 11, Le Commerce du Levant carried 
a story to the effect that a petition favoring 
the new social legislation had been signed 
by a group of Lebanese notables. 

The proposed legislation came in for a 
good deal of opposition at the time of the 
hearings. Publicly expressed opposition re- 
corded in the included that of the 
following: Representatives of employees of 
concessionary companies lobbied for more 
for labor unions and more em- 
ployee benefits.” Groups of small employers 
or craftsmen asked that the law give them 
separate treatment.” The directors of the 
tram and railway companies were heard on 
the proposed Labor Code.” Employer opposi- 
tion to the passage of the code included the 
formation of a tes 

No record is available to the 
changes that were made in the committee 
stage. However, Deputy George Aqel sug- 
gested in parliament that the bill was changed 
at a late stage to include the sections on 
syndicate organization and compulsory ar- 
bitration. Then, in the spring of 1946, with 
a vigorous strike wave in with 
unemployment, insecurity and economic change 
in the air, the Lebanese Chamber of Depu- 
ties moved to consider the proposed labor 
legislation. 


press 


freedom 


“defense association.’ 


writer of 


progress, 


The following section is based on a trans- 
lation of the record of parliamentary de- 
bates. The bill was presented with flourishes 
by the Prime Minister, the Hon. Riyadh 
Sulh. He declared that the proposed legis- 
lation dealt with “one of the most important 
problems of the twentieth century.” Noting 
that the notion that labor could be treated 
as a commodity was passé, and that labor 
trouble offered a threat of socialism, he 
offered the shrewd political insight that 
“the result of most elections in the coun- 
tries of the victorious nations in this war 


"38 Beirut, March 21, 1946. 


* Beirut, March 16, 1946. This same group 
threatened a strike if they were not satisfied 
by the law (Beirut, May 28, 1946). 

™ Beirut, March 19, 1946. 

*% Commerce du Levant, June 5 and 8, 1946. 
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Jobs are more important than tax 
cuts. Jobs are what America lives on. 
The entire fiscal policy of the govern- 
ment is designed and operated to 
promote more and better jobs. 
—George M. Humphrey 





was the success of parties who believe in 
a social and economic democracy whose aim is 
to raise the standard of common persons 
and labourers.” He asserted that the rea- 
son the government was introducing the 
bill was “to put a solution to all disputes 
between the labourers and employers and 
to raise the social standard of the labourers.” 
He made it clear that he believed that the 
system of compulsory arbitration would put 
an end to strikes. 


Deputy Habib Abu Shahla underlined the 
compulsory arbitration provisions of the 
draft law. He said: “Lebanon is the first 
country which studied the subject theroughly 
and created compulsory arbitration in severak 
subjects which are disputed between em 
ployers and employees and established a 
court in which the employer and employee are 
represented, a court whose decision is final.” 

Some notice was taken of the international 
relations effect of the law. Thus during 
the debate it was mentioned that “this law 
shows the real democratic face of Lebanon.” ” 
The law was hailed as “a bold 
ward and a thing of which to boast, show 
ing the spirit of civilization [in Lebanon].”” 
The same deputy later declared: “Whoever 
hears about this legislation in Moscow or 
London will praise and esteem you.” One 
deputy asserted that “if we compare it with 
laws in force in the Arab countries we find 
that this law surpasses them all from the social 
point of view, although it is not complete.” ™ 


step ior- 


If there was a significant opposition to 
the proposed legislation, it did not find ex- 
pression on the floor of parliament. During 


- the months of June, July and August, the 


various articles of the code were debated 
and approved,” and in early September the 
legislative process was completed by a unani- 
mous vote. It was signed by the President 
of the republic on September 23, 1946. 

The record of parliamentary debate re- 
veals that 82 of the code’s 114 articles were 
passed after brief discussion and without 

* Dr. Ya'qub Sarraf 

*® Habib Abu Shahla. 

31 Abdallah El Yafi 

= Beirut recorded the passage of nine articles 
in the issue of May 30, of two on June 2, 13 
on June 6 and 33 on August 22, 1946. 
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any amendment being offered. Thirty-two 
amendments were offered from the floor; 
22 were adopted. The action on the 32 
offered amendments would indicate that the 
parliament was interested in making the 
legislation less burdensome on the employer. 
An effort to classify the action taken on the 
amendments offered suggests that the par- 
liament conservative than the 
committee drafted the legislation. 
Fourteen of the amendments were technical 
and no 
classification is possible, although five repre- 
liberal (that ts, favorable to the 
and 13 a conservative 


was more 


which 
in nature, liberal or conservative 
sented a 
employee) revision 
revision of the bill. 

Among the more important amendments 
offered were those exciuding government 
employees (adopted), adding a government 
representative to the labor courts (adopted), 
and making decisions of labor courts sub- 
ject to appeal (not adopted). Apparently 
no amendments offered in the 
organization and 
vision, nor was there any statement favoring 
an affirmation of the rights of voluntary 


there were 


area of syndicate super- 


association. 


First Six Years Under the Code 


The questions remaining for discussion 
are: What changes have been made in the 
code since 1946? What administrative pro- 
visions have been carried out? What pro- 
has it What has been its 
effect on industrial relations? 
sion of all these questions will cover only 
the period through the summer of 1952, a 
date which marks the end of an era for 
Lebanese politics, for, in September of that 
vear, the Revolution” against 
the ten-year leadership of President Bishara 
al-Khuri was successfully carried out 


tests aroused ? 


Our discus 


“Rosewater 


In the period under discussion, the only 
direct amendment of the law was that mak- 
ing possible the appeal of labor court deci- 
Cases involving over 500 Lebanese 
made subject to appeal jin 
February, 1949, but in May of that year 
the critical amount was modified to read 
1,000 pounds.” The Penal Code was modi 
fied on February 11, 1947, to provide penalties 
for refusal to carry out labor court decisions.” 


sions. 


pounds were 


3% Beirut, February 7, 1949, and May 8, 1949 
During this period the free market exchange 
rate of the pound varied from about 26 to 30 
cents. 

* Art. 344. 

*% Legal Decree No. 4868. Cf. Notes on Labor 
Abroad, United States Department of Labor No 
26 (April, 1952), pp. 36-37. Also, 6 Industry and 
Labor, October 15, 1951. 
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Several important changes have been made 
in the administrative organization. Most 
of the work relating to the administration 
of the Code was first delegated to 
the Department of Secial Affairs within 
the Ministry of National Economy. This 
department was elevated to the status of a 
ministry on June 1, 1951." Under the 
Ministry of Social Affairs are the Depart 
ment of Syndicates, the Department of 
Labor, the Department of Statistics 
Social Affairs, and the Department of 
Company Control \ 
was the moving of 


Labor 


and 


more minor change 
responsibility for the 
gathering of labor statistics and 
of employment offices to the Statistics See 
Ministry of Social Affairs from 


governments.” The adjudication 


operation 


tion of the 
the local 
of industrial accident cases has not been en 
tirely transferred to the labor courts but has 
been largely continued by the civil magistrates 


Protests against the administration of the 
law were dominated by protests against its 
allegedly slow and ineffective administration 
rather than against possible unfair applica- 
tions. The abundant 
evidence of the 
agencies responsible for 
law. It 
the staffing problem was at least five years 
1952, the Ministry of 
numbered 8&2 


Le banese press rec ords 


slowness in staffing the 
administering the 
would seem fair to conclude that 
in being solved. In 
Social Affairs staff 
and all five labor courts were operating. In 


persons 


that year the budget for the ministry was 
684,300 pounds.” 


Complaints of 


slow establishment and 


staffing of the labor courts and consequent 
disputes appear 


slow processing ol 


is 


quite 
frequently.” Labor courts were established 
in each of the five mohafazat within two years 
An inspection 


Labor Court re 


after the passage of the law 
of the file of the Beirut 

vealed that the number of cases processed 
or in process in 1947 was 888; in 1948, 1,761; 
in 1949, 1,165; in 1950, 1,026; and in 1951, 
1,108. 


cases 


The overwhelming majority of these 
concerned disputes over dismissal 
For instance, 972 of the 1951 
cases dealt with this problem. 


compensation 


The speed of action in implementing the 
the treatment ot 
May 1, 


Economy 


law is further indicated by 
the labor inspection provision, On 
1949, the Minister of National 


“ Beirut, October 15, 1951 

* Thesis cited at footnote 9, p. 115 

* For example, see letter by E. Fadlullah in 
Beirut, February 14, 1947: and protest of Tripoli 
port workers, March 15, 1947; of Itihad Niqabat 
on January 5, 1950: bakery workers, August 24 
1951 and January 23, 1952: and of Jami'at M 
Nigabat, April 12, 1952 





issued a decree announcing a plan of or- 
ganization and duties for a labor inspection 
service.” Prior to that date volunteer in- 
spectors from the Child Protection Union 
were allowed to observe and make reports 
to the government.” 

The only implementation of the minimum 
wage provision noted in this study was the 
appointment of a committee in February, 
1952, to consider revision of the still extant 
1945 decree.” 

The press frequently carried accounts of 
government announcements of plans to re- 
strict employment of foreigners by limiting 
work/permits and inspecting to see that 
those without permits were not working.” 

Perhaps the clearest view of dissatisfac- 
tion with the administration is to be seen 
the detailed protests of the two labor 
groups. The Bakery Workers Syndicate 
petitioned for (1) the enforcement of the 
law, (2) especially the 8-hour day provi- 
sion, (3) speeding the processing of labor 
court cases, (4) aid to sick workers, (5) 
restriction of employment opportunities to 
Lebanese and (6) the establishment of training 
schools.” Jami’at Niqabat (the official labor 
federation) protested (1) the inability of 
labor inspectors to enforce the law, (2) 
chaos in the Ministry of Social Affairs 
(they asked for the placing of representa- 
tives of the Jami’at in each department, (3) 
delay of labor courts, (4) the high cost of liv- 
ing and (5) competition of foreign laborers.“ 


in 


Employer objections were more directed 
at the law itself than at its administration. 
The Association of Textile Industries peti- 
tioned the Ministry of National Economy 
to reduce the minimum wage.” Employer 
objection has been particularly vocal against 
the unfair and uncertain of the dis- 
missal-compensation plan.“ This objection 


cost 


The plan called for 
six inspectors having legal or engineering train- 
ing. 

“ Munah Dabaghi, Labour Conditions in Leba- 
non, unpublished thesis, American University of 
Beirut (1949). 

" Beirut, February 16, 1952. 


” Beirut, May 8, 1949. 


“ Beirut, September 21, 1948; November 16, 
1948; June 15, 1951; and November 1, 1951. The 
government has made contradictory moves on 
the employment rights of Palestinian refugees, 
of whom there are about 125,000 in the country. 

“ Beirut, August 24, 1951. 

* Beirut, April 12, 1952. 

“ Commerce du Levant, April 20, 1949. For 
other employer objections see issues of Septem- 
ber 1 and 9, 1949. 

“ See the complaint by the Industrial Society, 
Beirut, February 15, 1947, and by a small em- 
ployer group, February 19, 1947. Cf. Gabriel 
Menassa, Plan de Reconstruction de VU Economie 
Libanaise et de Reforme de VEtat (Beirut, 
undated), p. 384 


500 





About 2'% million of the Nation's 
workers were nonwhite women in 
1953. They account for 13 percent 
of the woman labor foce—or about 
1 in every 8 women workers.—De- 
partment of Labor, Women's Bureau. 





has led to increased interest in a government- 
funded social security system. 

The dismissal-compensation scheme was 
represented by the government, when the 
code was introduced, as a stop-gap measure, 
pending the adoption of a social security 
plan. Such a plan was drawn with the 
assistance of Professor Murray Robson of 
the University of London, and presented 
for public discussion early in 1948.7 The 
proposal was discussed in Parliament in 
January, 1950, but no action was taken. 
Unions protested any plan which would in- 
volve the loss of dismissal compensation.” 
A related proposal, which would also be 
financed by a pay roll tax, is that involving 
low-cost public housing. This was resisted 
by labor unions also.” 

Among the more interesting aspects of 

the administration of the Labor Code is the 
control of collective action. The determi- 
nation to act in this area was heralded by 
the closing in January, 1948, of the office 
of the Communist-led printing press workers 
and the dissolution of the Itihad Niqabat, 
which was headed by the leading Lebanese 
Communist, Mustapha Aris.” Applications 
for syndicate licenses by member unions 
of this federation were systematically denied.” 
Mustapha Aris’ protests to UNESCO con- 
cerning the of the 
voluntary association resulted in his being 
arrested, tried and imprisoned.” 
“See discussion in Commerce du Levant, 
January 21, 1948 The text of the proposal, 
which would aim at cradle-to-the-grave security 
to be adopted in three stages of three years 
each, may be found there in the issue of May 
14, 1949. For a brief discussion of the plan 
and a criticism of the dismissal-compensation 
scheme then in effect, see Mitri Assha, ‘‘Pians 
for Social Security in Lebanon,"’ reprinted from 
Bulletin of the International Social Security 
Association, in ILO publication, mimeographed, 
July 1, 1950, pp. 26-31 

*See Beirut, January 
July 1, 1950 

” Beirut, April 5, 1952 
® Beirut, January 13, 
1948. 

*§ See story on electrical workers syndicate, 
Beirut, February 17, 1948 This particular 
syndicate later withdrew from Itihad Niqabat. 

® Beirut, March 2, and March 27, 1948. He 
served a one-year term 


suppression right to 


13, February 4, and 


1948, and January 16, 
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The government simultaneously followed 
a program of encouraging an “official” un- 
ionism, which involved selective licensing 
of unions, financing union activities out of 
the public purse,” sponsoring of an official 
federation and close supervision of leader- 
ship of all labor syndicates. Government 
interest in the labor movement is, perhaps, 
best indicated by the fact that the honorary 
president of the “official” federation, the 
Jami’at al-Niqabat, was Sheik Khalil al 
Khoury, the son of the President of the 
republic. The director of the Department 
of Syndicates was formerly the secretary 
to the President of the republic. 


Dissolution and nonlicensing of labor or- 
ganizations did not mean (in 1952) that they 
were uniformly prohibited from operating. 
Indeed, several such “illegal” unions were 
bargained with by representatives of the 
government. The picture is complicated 
by the fact that there were (in 1952) two 
officially recognized and two nonrecognized 
federations. Official federations included 
the Jami’at, which claimed two thirds of 
the labor syndicate membership in Lebanon, 
and Itihad al-Naql, which was composed of 
two labor syndicates and two trade associ- 
ations in the field of motor transportation. 
The peculiar structure of the latter required 
a parliamentary decree for its licensing. 
The two unofficial federations included the 
Communist-led Itihad al-Niqabat and the 
United Syndicates. 

The latter, which claimed 5,000 members, 
included several of the strongest and most 
The fail- 
ure of the government to force this organi- 
zation (which gives evidence of being an 
independent, organic union movement), to 
accept the leadership of the Jami’at was a 
major loss to the government’s plan of “offi- 
cial” unionism.” 


successful unions in the country. 


The picture of government relationships 
with labor organizations in 1952 was a highly 
fluid one, with several themes notable. These 
included not only the discouragemen: of 
Communist-led unionism and the establish- 
ment of an “official” unionism, but also the 
participation of the government in the mak- 
ing and enforcement of collective bargaining 
agreements and the use of the Labor Code 


In 1951 the government authorized a sub- 


sidy of 100,000 pounds to unions. See thesis 
cited at footnote 9, p. 31. 

* Thesis cited at footnote 9, pp. 7 and follow- 
ing. Cf. Notes on Labor Abroad, United States 
Department of Labor, No. 18 (February, 1951), 
pp. 33-34. Cf. G. E. K., ‘‘Some Aspects of 
Lebanese Trade Unionism,’’ 9 The World Today 
(September, 1953), pp. 409-413 
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The man who interprets his life as 
consisting in the quest of more and 
more comforts, more and more 
pleasure, more and more years of 
the same sort of sensuous excitement, 
is not superior to the man whose 
mind is warped by false doctrine. 
—Charles Malik, Ambassador of 
Lebanon to the United States. 





as a disciplinary weapon to be used selec 
tively in disciplining serious violators. 
The Labor Code did not seem to accom 
plish the elimination of strikes. Indeed the 
strike growing in 
popularity and social acceptance. During 
the latter part of the period under 
discussion, there were strikes, not only by 


weapon seemed to be 


here 


labor groups, but by lawyers, consumers of 
electric power, journalists, merchants and 
In September, 1952, popular pro 
test against the leadership of Sheik Bishara 
al Khoury culminated in his resignation.” 


fishermen. 


During 1952 labor strikes included those 
by telephone employees (the girl operators 
were not easily dissuaded by either the per 
sonal appeal of the Prime Minister or the 
of police, denying the request 
and rocks at the 
taxi drivers, postal workers, rail 


appearance 
of the 
latter),” 
way employees and bakery 


former throwing 


workers 


Although the number of strikes was not 
reduced it is nonetheless true that with the 
better 
to exert influence over the outcome of labor 
disputes. In the first they 
come to a dispute better prepared 


code the government was prepared 


instance may 


S| he 
system of employment record books and of 
intraplant regulation and inspection makes 
it possible to supply detailed information 
to government officials in a bargaining situ 
ation. This same information makes it 
more possible for the government to en 
force agreements. 

The code also supplies the government 
with special weapons for discouraging strikes 
Article 74 provides for the loss of rights 
pay by illegal This 
provision has been applied and its applica 


to dismissal strikers 


tion has been threatened on numerous 0 


% See George Britt, ‘‘Lebanon'’s Popular Revo 
lution,’’ Middle East Journal, Winter 1953 
pp. 1-17; and J. L., ‘‘Peaceful Change in 
Lebanon, The ‘Rose-water’ Revolution,”’ 9 The 
World Today (April, 1953), pp. 162-173 

* Beirut, February 21, 1952, and May 8 


1952 





casions.” Presumably such a finding must 
be finally made by a labor court, and gov- 
ernment announcements merely mean that 
the government will so advise the court. 
Reinstatement of such rights may become a 
special issue in an ensuing strike. Indi- 
viduals who ignore the decisions of labor 
courts may be liable to prison sentences. 
Licensed employer and employee syndicates 
may be sued for damages, their leadership 
may be disciplined or dismissed, and the 
unions themselves may be dissolved. 

The code did not redirect government 
participation in industrial disputes away 
from the highest levels. Even the smallest 
groups continued to negotiate directly with 
cabinet ministers and the President of the 
republic, apparently almost completely by- 
passing the labor court machinery. Thus 
the Minister of Social Affairs was a party 
to a three-way agreement concerning the 
setting of barber-shop hours.” A _ special 
presidential decree was instrumental in the 
settlement of a dispute involving hotel and 
restaurant workers.” Another example of 
government flexibility under the Labor Code 
was the temporary constitution of a special 
labor court to hear the Socony-Vacuum case 
in November, 1951.” 

Unions frequently asked for and got as- 


surance from the government, or from a 


representative of the government, to “inter- 


’ 


vene” in a dispute on their behalf. For 
example, the government promised to inter- 
vene on behalf of Iraq Petroleum Company 
workers who were asking for a moving al- 
lowance.“ This practice explains and is 
explained by the union practice of having 
a highly placed patron or sponsor. 

The clearest example of the sponsorship 
system was the relationship existing be- 
tween Henri Bey Pharoun and the drivers’ 
syndicate. Pharoun, a member of parlia- 
ment and prominent supporter of the gov- 
ernment, assumed the role of protector of 
the drivers, assisting them financially and 
politically. Habib Abu Shahla played a 
similar role in the tile-setters syndicate. 
Something like the same relationship ob- 
tained between Sheik Khalil and the Jami’at.” 

Captain Samuell explains the system as 
follows: “Because of the potential strength 
of the labor syndicate movement in influenc- 
ing internal politics in Lebanon and because 
of the potential value of such large organi- 


zations in influencing election results and 
the conduct of internal Lebanese politics, 
certain key political interests in Lebanon 
have fit to establish their control or 
attempt to establish their control over these 


labor organizations.” ™ 


seen 


An interesting contradiction in the code, 
as noted above, is the promotion of labor 
syndicates on the one hand, and the estab- 
lishment of a labor court system which is 
primarily designed for individual bargaining 
disputes on the other hand. While there 
was little progress in adapting the labor 
court system to a collective bargaining situ- 
ation, steps in this direction were 
taken by the Ministry of Social Affairs, 
which functioned as a service 
encouraging the parties to bring their dis- 
putes to them before presenting them to 
the labor court. It was estimated that in 
the first three months of 1952, 60 cases were 
thus handled by the ministry. 

For the part, however, 
bargaining proceeded as it did before the 


some 


mediation 


most collective 
passage of the code and largely outside the 
The code has not funda- 
mentally changed the collective bargaining 
It is doubtless more true in prac- 
tice than it would seem from the text of 
the law itself, that the Lebanese rely upon 
“full freedom of negotiation and mutual 
assistance in the search for social justice.” “ 


labor court system. 


process. 


Similarly, the following remarks of Thomas 
B. Stauffer make sense only with reference 
to administrative practice rather than the 
possibilities of the law: 

“Despite hopeful beginnings, unions in 
the Arab world would have a long way to 
go. Their ideas are in many respects limited 
or unclear, their structure shaky, their mem 
bership undisciplined, and their role in Arab 
society a minor one. Two great problems, 
however, are not acute in the present phase 
of union growth: repression at home, and 
political exploitation from abroad by the 
Soviet Communists. The right to organize 
is cleariy established in law in the priacipal 
Arab countries, and existing legislation al 
lows a wide sphere of action. Unionism, 
even if with many controls and limits, is 
admitted by the government and, although 
grudgingly, by the groups which dominate 
public opinion. Such labor legislation as 
exists in the Arab states allows a consider 
able field for healthful development of un- 





% For example, the Socony-Vacuum strike of 

December, 1947, Beirut, December 28, 1947; 

for another case see Beirut for August 3, 1949. 
8 Beirut, May 19 and November 25, 1951, 

and January 26, 1952. 

%° Beirut, August 24, 1951. 
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” Beirut, November 16, 1951. 

*! Beirut, November 5, 1948. 

@ Thesis cited at footnote 9, pp. 29, 51-53. 
** Thesis cited at footnote 9, p. 51 

“ Article cited at footnote 8, p. 81 
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ions. The principal difficulty which the 
unions face is the lack of trained personnel, 
a lack which throughout the Arab world 
hinders an implementation of many plans or 
policies accepted in principle. The most 
immediate Arab unionism at the 
present time is accordingly not any radical 
revision of the laws or economic structure 
of these countries, but the kind of practical 
experience with the operations of mature 
would develop a responsible 


need of 


unions which 


personnel for union leadership in existing 


” 6S 


conditions 


Needed: Social Security 
and Collective Bargaining 


The Lebanese Labor Code of 1946 is best 
characterized as a capricious combination 
of employer-financed paternalism, compul- 
sory arbitration and “official” unionism; a 
combination which shows little confidence 
in the constructive possibilities of free col 
lective bargaining. The two most apparent 
needs in the legislative system are a fair and 
effective, though not necessarily comprehensive, 
social security plan and modification of the 
labor court systems to accommodate col 
lective bargaining. 

Most of the provisions of the code are 
easily identified as stemming from French, 
Egyptian, or earlier Lebanese legislation and 
are shared with the Syrian Labor Code of 
1946. Although there is no evidence of a 
long and continuing public interest in labor 
legislation, great political interest was focused 
on this subject by the postwar strike wave 
It is probable that the movement for labor 
legislation started with consideration of 
ways to improve worker welfare and ended 
with adoption of a system for close govern- 


mental supervision of workers’ collective 
activity. There is little evidence of a strong 
employer opposition to the legislation, either 


in or out of parliament. 


The years since the passage of the code 
have seen no important changes in the law 
During the first six after the 
came into effect, the government 
slowly and cautiously in enforcing the law 


years code 


moved 


The program of enforcement included moves 
to repress Communist-led unionism, and the 
encouragement of an “official” union move- 
ment closely related to the political group 
in power, but left unresolved the status of 
unofficial non-Communist For the 
most part, collective bargaining proceeded 


unions 


outside the procedures implicit in the code, 
and continued to call for attention from the 
highest political and 
on an ad hoc basis. 


governmental levels 


Future developments in the field of labor 
influenced by 
the experience here discussed. More im 
portantly, they will hinge on the evolution 
of a socially defined rationale for government 
intervention. Recent years, while marked 
by political turbulence, have not seen the 
growth of social and economic policy effec 
tively oriented to progress As 
Kirk put it, at seems that “most of the 
available esprit de corps of the 
classes has been used up in the struggle for 
independence, and now that has been achieved, 
their potential 
[Arab nationalism] 
policy 
of social morality. 
and amendment of 
and performance of the parties affected by 
it may play a great part in the growth of 
that sharing of purposes that distinguishes 


[The End] 


legislation will, of course, be 


George 
political 
been exhausted 


lacks a 


based on 


has 
coherent eco 
an accepted code 


Selective enforcement 


nomic 


” 06 


the Lebanese Labor Code 


a nation 


HOW NOT TO CRITICIZE THE NLRB 


“ 


the continued public denuncia- 
[NLRB] 


labor 


tion of this agency by re- 


sponsible leaders of unions and 
business organizations, inevitably echoed, 
as they are, in political discussions and 
debates, serve only_to detract from the 
standing of this agency in the public eye. 

“It is inevitable that from time to time 


both labor and management will strongly 


*% Thomas B. Stauffer, ‘“‘Labor Unions in the 


Arab States,"" Middle East Journal, Winter, 


1952, p. 87 
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disagree with various Board decisions 


resultant criticisms should re 
flect a fair and reasonable analysis of 
the law. They should not reflect an ill 
founded, emotional attack upon the mo 
tives of the deciders.".—NLRB Member 
Philip Ray Rodgers, speaking at the 
Southern Regional Meeting of the Amer 
Bar March 5, 1954, at 


Atlanta, Georgia 


Sut any 


ican Association, 


Lebanon,"’ 3! 
(July-October 


and 
Journal 


“Independent Syria 
Royal Central Asian 
1948), pp. 259, 269 
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By HAROLD TICKTIN, Attorney 


Ulmer, Berne, Laronge, Glickman & Curtis, 


Cleveland, Ohio 


The Effect of Sale of Industry on Labor 


N the last few years unions have become 

increasingly interested in the sale of the 
physical plant in which their membership 
works. This interest conflicts with the 
understandable desire of employers to buy 
and sell property without being subject to 
union interference. The passage of the Na- 
tional Labor Relations Act has affected this 
struggle, because the Nationa! Labor Re- 
lations Board and the courts must often 
decide when the act’s provisions apply to 
restrict what would otherwise be a normal 
management prerogative. This note will 
consider the statutory and contractual du- 
ties of an employer who buys a unionized 
business. 


Bad-Faith Transfer 


In order to avoid complying with statu- 
tory and contractual duties to their unions, 
employers sometimes use the device known 
popularly as the “alter ego.” This means 
that an apparently new business entity is 
formed by the original employer when, in 
fact, the new enterprise is under the control 
of the business which it has replaced. The 
transaction is usually accomplished by means 
of an outright sale or by a lease of the 
premises to the alter ego. When this artifice 
is employed, the alter ego created is gen- 
erally held bound to the duties of the old 
company, Since, once it is determined to 
be an alter ego, a company is bound to all 
these duties, employers may attempt to 
avoid their obligations by proving that the 
second company is an independent enter- 
prise. Whether this is so is a question of 
fact to be determined by the intent of the 
original owners and by a consideration of 
all the surrounding circumstances.’ In hold- 
ing that the duties of an employer under the 
act cannot be evaded by temporarily stop- 


ping the operation of a plant and later com- 
mencing business again under a different 
form with the same ownership, a federal 
court laid down a test to determine whether 
a particular transfer of a business has been 
to an alter ego.’ Generally, if the following 
facts are present, the transfer is held to be 
for the purpose of avoiding the act: 

(1) A shutdown takes place after either 
a unionizing drive or an unusual demand by 
an incumbent union. 

(2) Although no bona fide business rea- 
son appears to make this necessary, a sec- 
ond is organized to operate the 
plant. 

(3) The financial structure of the second 
same as that of the first 


company 


company is the 
company. 

(4) The new company pays an amount 
equal to its net income as rent or other com- 
pensation to the owners of the old company. 

(5) The personnel of the new company 
is the same as that of the old except for 
the absence of known union members. 

The list is admittedly not exhaustive, and 
substantial variations may still obtain the 
same result. However, at least one of these 
facts seems to have been present in every 
alter ego case. 

To emphasize exactly what it is that the 
NLRB and the courts seek to protect on 
behalf of a union when a business is sold, 
it is necessary to note two of the important 
statutory duties incumbent upon all em 
ployers under the NLRA. First, an em- 
ployer must recognize a union certified by 
the NLRB to be the representative of his 
employees. Second, the act also places an 
affirmative duty on the employer to bargain 
in good faith with a union so certified. 

Nowhere does the act specifically state 
that a fraudulent transfer of a business 





_1NLRB v. E. C. Brown Company, 19 LABOR 
CASES { 66,022, 184 F. (2d) 829 (CA-2, 1956). 
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Relations 





Since this article was published in 
the Fall, 1953 Western Reserve Law 
Review, the author has made certain 
revisions and added new develop- 
ments. The article is based on an 
office problem which arose when 
Mr. Ticktin worked with Chester W. 
Nikodym, an attorney in Cleveland 





burdens the transferee with these duties. How- 
Board and the courts have con- 
sistently held that an alter ego may not 
claim that it need not bargain with a union 


ever, the 


because the certification of the union was 
not made for its employees but for the 
employees of the “former” company.’ In- 
deed, the Board recently ruled that where a 
union serves its bargaining request upon a 
man who is president of two corporations, 
the second of which has only recently been 
organized and is as yet unknown to the 
union, an affirmative duty exists on the part 
of the president to disclose the true inter- 
corporate relationship, and if he fails to do 
so he may not advance the argument that 
the second corporation did not refuse to 
bargain because the union made no formal 
request to bargain. 

The NLRB apparently 


jurisdiction to determine directly 


does not have 


whether a 


Fournier, 86 NLRB 397 (1949); 
5 NLRB 220 


+ Joseph N 
Cardinale Trucking Corporation, 
(1938). 

‘Cc & D Coai Company, 93 NLRB 799 (1951) 

*>Since the NLRA gives the NLRB power only 
to remedy unfair labor practices, contracts, as 
such, would not seem to be within the Board's 
jurisdiction 

® This is the only manner in which the Board 
gets jurisdiction to decide contract questions 
See, for example, Continental Bus System, 84 
NLRB 670 (1949) 

7 “Tt could only be the blindness of formalism 
that would suggest separately instituted pro- 
ceedings against the predecessor and the suc- 
cessor." NLRB v. Baldwin Locomotive Works, 
5 LABOR CASES { 60,997, 128 F. (2d) 39, 43 
(CCA-3, 1942). ‘“‘It needs no demonstration that 
the strife which is sought to be averted is no 


Sale of Industry 


less an 


contract executed between a company and 
a union is binding on the successor com- 
pany.” However, the Board is able to de- 
cide the question indirectly in some instances. 
Under the Board’s rules a written collective 
agreement of reasonable duration covering 
the customary employment 
during its term ordinarily bars a petition 


conditions of 


for certification or decertification of a union 
by a rival union or other party. The 
tract bar” rules come into play in the situa 
tion where an union 
rival’s petition on the ground that its con 


“ee 
con 


incumbent opposes a 
tract with the employer's predecessor bars 
the rival’s petition, The Board must then 
decide whether there is an existing contract 
between the new employer and the old 
union. 

In the case of an alter ego, although no 
decision held, there is 
much language in the opinions of the Board 
and the courts to the effect that an alter 
ego may not escape liability from its prede- 


has specifically so 


cessor’s contract." 


Merger, Consolidation, 
Bankruptcy and Related Cases 


There is a group of cases the facts of 
which put them midway between a bad-faith 
T hese 


are cases where there is more than a nom 


and a good-faith transfer of business 


inal connection between the old and new 


businesses, but the affiliation is not sufficient 
to label the 
Included in 


successor business an alter ego 


this category are merged and 


bankrupt busi 


consolidated corporations, 
nesses and enterprises formed by a few but 
not all parties common to both the old and 
new entities 


Merged 
are held by the 


and consolidated corporations 
Board to be bound by the 


Phis 


labor 


statutory duties of their predecessors.” 


includes the duty to remedy unfair 


object of legislative solicitude when 
contract, death or operation of law brings about 
a change of ownership in the employing 
agency.”’ NLRB v. Colten, 1 LABOR CASES 
718,391, 105 F. (2d) 179, 182 (CCA-6, 1939) 
accord, H. F. Wilcox Oil & Gas Company, 28 
NLRB 79 (1940). It was there shown that 
“‘sale’’ was made to an employee who was to 
have ‘‘control, supervision and operation’ of 
the property, but who was to receive “‘compen 
sation."’ The Board held the transfer was ficti 
tious and in its dicta said the contract would 
be binding on the successor 

* Andrew Jergens of California, 43 NLRB 457 
(1942); National Supply Company, 16 NLRB 304 
(1939) 3ut cf. NLRB wv. Timken Silent Auto 
matic Company, 3 LABOR CASES ° 60,023, 114 
F. (2d) 449 (CCA-2, 1940) 





practices of their predecessors. Since in all 
States the surviving or resulting corpora- 
tion, by statute, assumes the debts and obli- 
gations of the merged or consolidated 
corporation, the Board seems justified in 
including liabilities to labor unions, Further, 
if the Board has made an order requiring 
the merged corporation to cease and desist 
from continuing any unfair labor practices, 
the surviving corporation may be added to 
the order upon petition by the union with- 
out affording the survivor a hearing.’ 


Bankruptcy presents a different problem, 
because the very purpose of the proceeding 
is to purge a company of all its obligations. 
However, where a corporation underwent 
statutory reorganization under the Bank- 
ruptcy Act, the resulting corporation was 
held liable for the unfair labor practices of 
the trustee in bankruptcy on the ground 
that after the reorganization the new com- 
pany intended to and did assume the posi- 
tion occupied by its predecessor.” 
If there has been no fraudulent transfer 
and no merger or consolidation, but there 
is evidence of a close financial or other con- 
nection between the new and old firms, the 
Board will hold the employer 
responsible for any unfair labor practices 
of the predecessor regardless of the good 
faith of the transfer. For example, a family 
partnership which becomes a family corpo- 
ration, with some outside capital, must 
remedy the statutory breaches of the part- 


successor 


~ * Autopart Manufacturing Company, 91 NLRB 
80 (1950). 
” Keliy-Springfield Tire Company, 6 NLRB 


328 (1938). The Board stressed the fact that 
after reorganization the company failed to give 
notice for nine months that it was not assuming 
the obligation to recall certain discharged em- 
ployees who had been discriminated against by 
the trustee in bankruptcy. A contrary result 
was reached by an arbitrator where the second 
employer had acquired the bankrupt's assets 
at bankruptcy sale. Cliquot Club Bottling Com- 
pany, 14 Labor Arbitration Reports 260 (Ohio, 
1950). 

1 DeBardeleben v. NLRB, 7 LABOR CASES 
{ 61,609, 135 F. (2d) 13 (CCA-5, 1943); NLRB v. 
Adel Clay Products Company, 6 LABOR CASES 
§ 61,528, 134 F. (2d) 342 (CCA-8, 1943); accord, 
Fred P. Weissman Company v. NLRB, 15 LABOR 
CASES £ 64,846, 170 F. (2d) 952 (CA-8, 1948). 

% NLRB v. Colten, cited at footnote 7. Since 
the material on contractual rights under this 
section is scanty, there is no separate discus- 
sion. Upon a merger or consolidation, the 
collective agreement of each firm has been held 
binding on both the resulting corporation and 
the signatory unions. Commercial Telegra- 
phers’ Union v. Western Union, 53 F. Supp. 90 
(D. C., 1943). See Note, 60 Yale Law Journal 
1026 (1951). 

A collective bargaining agreement executed 
prior to bankruptcy proceeding was held to be 
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nership.” The rationale for this result is 
that althoygh the change in form of owner- 
ship may have been sufficient at common 
law to avoid certain obligations, this factor 
is of no weight under the statute, 
the NLRB is not concerned with private 
rights but with the vindication of the public 
policy embodied in the act.” 


since 


Bona Fide Transfer of Business 


When the transfer of a 
effected for the purpose of evading the 
NLRA, but is in good faith, the Board must 
decide what duties are owed the incumbent 
union by the purchaser. To apply the same 
rules to a bona fide transfer of business as 
are applied to fraudulent transfers carries 
the risk that the buying and selling of prop- 
erty may be subjected to hazards and 
restrictions not contemplated by the par- 


business is not 


ties.” Therefore, it is necessary to inquire 
as to'the extent to which labor interests have 
displaced commercial interests in this seg 


ment of the law. 


Duty to recognize certified union.— Th 
procedure for certification of the bargaining 
representative of a majority of workers in 
an appropriate unit is set forth in Section 
9 of the NLRA 
the disposition of a certification when a 
business is transferred. The Board 
filled this gap by analogizing a certification 
to the equitable servitude of property law 


The act does not covet 


has 


agreement had never been affirmed by the trus- 
tee in bankruptcy. The trustee, however, had 
refused to disavow expressly the agreement and 
complied with its terms within the limits of the 
reorganizational proceeding. Marcalus Manu- 
facturing Company, 86 NLRB 315 (1949). 

Recently the Board ruled that where two 
businesses merge, the contract between the 
merged corporation and its union is not a bar 
to a petition filed on behalf of all the workers 
in the new unit. L. B, Spear & Company, 106 
NLRB No. 118 (1953). What happens to a 
theretofore valid contract is not the concern of 
the Board since it decides only whether the 
contract bars the petition of a rival union. The 
Board has indicated that labor contracts con- 
summated with unions bargaining under the 
NLRA may be peculiar creatures of statute and 
not ordinary contracts, American Seating Com- 
pany, 106 NLRB No. 44 (1953). This idea, if 
carried to its logical conclusion, means that the 
Board has power to extinguish contracts—a 
power not expressly granted, but one which 
may be necessary to the proper administration 
of the NLRA. 

"The Board is aware of this consideration 
See dissenting opinion in Alexander Milburn 
Company, 78 NLRB 747, 755 (1947) 


July, 1954 @ Labor Law Journal 





The Board’s rule is that a certification “runs 
with the employing industry” ™ and is bind- 
ing upon any employer who purchases a 
going concern with notice of the certification. 

\n illustrative Krantz Wire & 
Manufacturing Company.” After certification 
by the Board, the union and company signed a 
one-year contract. Before the expiration of the 
contract the first employer leased his property 
and machinery to another concern and there- 
upon ceased doing business. The first em- 
ployer discharged all his workers though 
some were rehired by the purchaser. The 
new owner continued working on some old 
orders and hired the former owner as plant 
manager. The new employer thereupon re- 
fused to bargain with the union on the 
ground that his company was a “new” em- 
ploying industry with no relation to its 
predecessor and therefore the certification 
was not binding on him. The Board re 
jected this contention and held that the 
second employer had the duty to bargain 
with the certified representatives of his 
employees.” 


case 18 


The for such a decision becomes 
apparent when the certification provisions 
of the NLRA are consulted. The act is 
construed to provide that the bargaining 
agent, once certified, is entitled to continue 
as the employees’ representative for a rea- 
sonable time. The Board logically presumes 
that a union’s representative status contin- 


reason 


ues for one year. This presumption is gen- 
erally considered to be conclusive, and in 
the absence of unusual circumstances th« 
duty to bargain with a certified union rests 
upon the employer for at least the certifica- 
tion year. Relying on its power to effectu- 
ate the purposes of the act, the Board holds 
that the certification is not limited to the 
particular employer operating the business 


ue 6) in the = South Carolina Granite 
[Blair] case, we held and the Court agreed, in 
effect, that a Board certification runs with the 
employing industry and is binding on a bona 
fide successor company as well as on its prede- 
cessor. We are therefore of the opinion that 
the corporation, having taken over and con- 
tinued the ‘employing industry’ in the present 
case, is obligated to bargain collectively with 
the representative duly selected by the em- 
ployees just before the transfer.’"’ Northwest 
Glove, Inc., 74 NLRB 1697, 1700 (1947). 

1° 97 NLRB 971 (1952). 

% Accord, Stonewall Cotton Mills, 80 NLRB 
325 (1948); Simmons Engineering Company, 65 
NLRB 1373 (1946): Metal Hose & Tubing Com- 
pany, 23 NLRB 1121 (1940); Charles Cushman 
Company, 15 NLRB 90 (1939). 

17 See footnote 16. Even if the employer takes 
over the business after the certification year 
has ended, he must show that the union certi- 
fied no longer represents the present choice of 


Sale of Industry 


at the time of the issuance of the certifica- 
tion but also binds a later operator of the 
“same” business who takes over within the 
certification year.’ 

The Krantz case illustrates another 
The that it 
not the “same” business because it intended 
to manufacture a different product than 
had previously been produced The Board 
refused to consider this factor, saying that 


prop 


osition. successor argued was 


so long as the same general type of product 
is produced, as was the case, the change 
has no effect on the certification.” Even 
where a purchaser's express purpose was to 
entirely different product 
consummated, the 


manufacture an 
and that purpose 
Soard held that the second employer 
bound to with a union certified 
within a year of the purchase.” A 
in product accompanied by a substantial 
change in number of personnel does not, in 
the absence of other circumstances, alter the 
result.” Nor fact that the pur 
chaser did not buy all the assets of his 
predecessor have any effect on the purchas 


was 
was 
bargain 
change 


does the 


er’s duty to bargain.” 
A certification by the Board that a union 
majority ol 


affirmation of an al- 


represents the workers in an 
appropriate unit is an 
ready existing fact and is not an operative 
order. Therefore, even though a union is 
not certified, if in tact it represents a ma 
jority of the workers and this fact is known 
to the employer, he cannot rely on the lack 
certification for his refusal to 
This rule applies 
though the 


of a Board 


bargain with the union.” 


to a successor employer even 


union was not certified before the new em- 
ployer acquired the business.” 

In the case of equitable servitudes running 
requirements t 
take with notice 


with the land, one of the 


bind the vendee is that he 


his workers. Klamath Pine Company, 55 NLRB 
587 (1944). 

1% Krantz 
cited at footnote 15, 


Wire & Manufacturing Company, 
at p. 986 

” Syncro Machine Company, 62 NLRB 985 
(7945). 

*” Simmons 
footnote 16 

21 Cruse Motors, Inc., 105 NLRB No. 35 (1953) 

2 NLRB wv. Remington Rand, Inc., 1 LABOR 
CASES { 18,098, 94 F. (2d) 862 (CCA-2, 1938) 

% Charles R. Krimm Lumber Company, 97 
NLRB 1574 (1952) Further, a union may re 
quest that the name of the new corporation be 
substituted*for the old company on the union's 
certification where the old company was sold 
three months after the certification This 
makes explicit the already existing obligation 
to bargain Stonewall Cotton Mills, cited at 
footnote 16; accord, Miller Lumber Company 
90 NLRB 1361 (1950) 


Engineering Company, cited at 














The Board has also required that the pur- 
chaser have notice.* Notice of a union’s 
certification or its existence as a majority 
representative is accomplished in two ways. 
Having a common supervisory employee 
with its predecessor will suffice as notice 
to the new employer that a union has been 
certified.” And it will also be sufficient if 
circumstances exist which show that the 
company did have or ought to have had no- 
tice of the certification.” 


Duty to bargain with #] 
tive duties of buyer.—] 
scribed in the preceding 
complicated by the additi 
predecessor has refused 4 
committed other unfair lab 
erally the bona fide pure 
correct these acts despite } 
pated in them. If the pure 
business with knowledge 
of a pending unfair labor 
ing” and continues to op) 
without a  discernible™ 
policy, it will be held to 
substituted itself not onl) 
the business enter} 
beneficiary of the ... t 
labor practices.” ” The rea 
on the Board’s policy ol 
purposes of the act.” 

In principle, some cit 
agreed with the Board on 
* See footnote 9. 

*% Lunder Shoe Corporation 
Company, 103 NLRB No. & 
general maanger); Charles 
Company, cited at footnote 
Bonita Fruit Company, 12 La 
158 F. (2d) 758 (CCA-5, 19 
man). 

* A letter sent 
tions to a new owner, reciff 
certification proceeding wag 
negotiation for the sale off 
ficient to show notice of 
dianapolis Wire-Bound Bow 
875 (1951). Where a comps 
issue of notice, although 
the new owner did not 
certification until a weeks 
business, it was held bow i 
NLRB v. Hoppes Manufact 
LABOR CASES { 64,847, 170 F. 
1948). 

* There is some indication that it might be 
sufficient if a purchaser acquires a_ business 
under circumstances which charge it with actual 
notice of outstanding unfair labor practices or 
under circumstances sufficient to put the trans- 
feree on inquiry as to the existence of out- 
standing, unremedied, unfair labor practices 
Alexander Milburn Company, 78 NLRB 747 
(1947) (opinion of trial examiner). 

* “Discernible’’ in this context evidently 
means that the purchaser is identified with its 
predecessor, NLRB v. Blair Quarries, Inc., 10 


after the 


(24) 962 (CA-6, 
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The average weekly earnings of 
single French workers in January 


1953, were 5,720 francs. This is 
about $16, a sum which wouldn't get 
an American tourist and his wife out 
of a good restaurent in Paris.— 
Edwin A. Lahey, Washington Star, 
quoted in the Congressional Record. 








employer to remedy unfair labor practices of its 


predecessor may, per se, constitute an unfair 
labor practice on its part The case decides 
only that a successor company with notice is 
so liable. For a criticism of the ‘‘public right’ 
idea see Jaffe, ‘“‘The Public Right Dogma in 
Labor Board Cases,’’ 59 Harvard Law Review 
720 (1946) 

* Blair case cited at footnote 28. 

3%? Accord, Bonita case cited at footnote 25 

% NLRB v. Birdsall-Stockdale Motor Com- 
pany, 24 LABOR CASES { 67,940, 208 F. (2d) 234 
(CA-10, 1953). 
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stated that since the buyer was not an in- 
strumentality through which the seller sought 
to evade a cease and desist order then 
“equally important considerations of public 
policy require that . [the buyer] should 
not be charged with the wrongs of its 
predecessor.” The court noted further that 
this conclusion was not in conflict with the 
Krantz case because, in effect, that case was 
concerned with recognition rights only and 
any affirmative duties cast on the buyer 
staan nanan fen the huver’e awn acts. and 


{ E S Compare the decisions of arbitra- 


SA ORR NTR ne 
rules. 

*" Accord, Sewell Manufacturing Company, 72 
NLRB 85 (1947); Tampa Transit Lines, 71 
NLRB 742 (1946). 

’‘ As authority for this proposition the Board 
cited its own cases which had dealt with inheri- 
tance of statutory and not contractual duties 
of the predecessor. Case cited at footnote 35, 
p. 379 

* The Krantz case, cited at footnote 18, con- 
tains a repetition of the Herman Lowenstein 
dicta See also, Administrative Decision of 


the General Counsel, Case No. 493 (1952). 





Sale of Industry 


It is” 


the dicta 


It has since become clear that 
in this case were too broad. Although the 
Soard has repeated the statement that the 
contract of a prior owner may be adopted 
expressly or impliedly by the successor, no 
case has decided that the prior contract was 
a bar by virtue of an implied assumption.” 
It is also clear that a showing of “continuity 
will not 


of interest and operations” suffice 


as an implied assumption of a labor con 
tract. The Board has consistently held that 
theepurchaser of a going concern will not 
predecessor’s contract unless 
assumed. Operating the same 
1@ prior 
tyer with 
factual obligations. The 
g@ a contract 
1ew employer expressly 
on to name in the 


old The Board 


he express assumption of its 


owner 1s sufficient to 


statutory duties but 
only 
as a bar was one 
agreed 
msert its 
company 


contract by the employer, with 


] 


of the union, barred the rival 


ititutes an express 

Ontract, outside the 
the last case, is left undelineated 
rd Many 


Ives immediately. 


assumption 





exact cil 


possible situations 
What 


assumes the 


is the 
buyer expre ssly 


wut the consent of the union 
situation, 


the 


uming, in the above 


D a did de sire to be bound by 
would constitute an im 


‘J he re 


what 
m by the new employer 
d decisions on either of these 


Board has held 


a business with gen 


latter, the 
purchasing 


o the 


existin contract 1s 


dge of an 


t to impliedly bind the vendee 


ract.“ However, there is some 


Spatex Corporation, 11 
1076 (N. C 1949) 
mw held the successor corporation 
Predecessor’s contract because of 

ssumption which was accepted by 

The predecessor had forgotten to 

tath clause in the copy he showed 

In view of the express assump- 

uve, cuc vuyer was held to the omitted clause 
* International Paper Company, 80 NLRB 751 
(1948) Cf. Blaw-Knoxr Company, 57 NLRB 
1551 (1944) (contract adopted by express agree- 
ment with union held not a bar where consum- 
mated after petition of rival union was filed) 


Point In 


Giion Reports 


*” International Paper Company, cited at foot- 
752 


note 39, at p. 7 


“ Blue Mountain Mills, 101 NLRB No. 11 
(1952). In Patton Throwing Mills, 13 Labor 
Arbitration Reports 615 (1949), the company 


was held to its predecessor's contract because 


(Continued on following page) 


509 











The Board has also required that the pur- 
chaser have notice.* Notice of a union’s 
certification or its existence as a majority 
representative is accomplished in two ways. 
Having a common supervisory employee 
with its predecessor will suffice as notice 
to the new employer that a union has been 
certified.” And it will also be sufficient if 
circumstances exist which show that the 
company did have or ought to have had no- 
tice of the certification.” 

Duty to bargain with the union: Affirma- 
tive duties of buyer.—The situation de- 
scribed in the preceding section is often 
complicated by the additional fact that the 
predecessor has refused to bargain or has 
committed other unfair labor practices. Gen- 
erally the bona fide purchaser is liable to 
correct these acts despite not having partici- 
pated in them. If the purchaser acquires the 
business with knowledge of the existence 
of a pending unfair labor practice proceed- 
ing” and continues to operate the business 
without a discernibie*® change in labor 
policy, it will be held to have “effectively 
substituted itself not only as successor in 
the business enterprise, but also as 
beneficiary of the unremedied unfair 
labor practices.” * The reason is again based 
on the Board’s policy of effectuating the 
purposes of the act.” 


circuit courts have 
agreed with the Board on this question. In 


In principle, some 


* See footnote 9. 

* Lunder Shoe Corporation, d.b.a, Bruce Shoe 
Company, 103 NLRB No. 122 (1953) (common 
general maanger): Charles R. Krimm Lumber 
Company, cited at footnote 23. Cf. NLRB v. 
Bonita Fruit Company, 12 LABOR CASES { 63,532, 
158 F. (2d) 758 (CCA-5, 1947) (common fore- 
man). 

*A letter sent after the transfer of opera- 
tions to a new owner, reciting that a pending 
certification proceeding was discussed during 
negotiation for the sale of the business is suf- 
ficient to show notice of the certification, Jn- 
dianapolis Wire-Bound Box Company, 93 NLRB 
875 (1951). Where a company did not raise the 
issue of notice, although it was admitted that 
the new owner did not %ecome aware of the 
certification until a week after operating the 
business, it was held bound by the certification. 
NLRB v. Hoppes Manufacturing Company, 15 
LABOR CASES { 64,847, 170 F. (2d) 962 (CA-6, 
1948) 

* There is some indication that it might be 
sufficient if a purchaser acquires a _ business 
under circumstances which charge it with actual 
notice of outstanding unfair labor practices or 
under circumstances sufficient to put the trans- 
feree on inquiry as to the existence of out- 
standing, unremediec, unfair labor practices. 
Alexander Milburn Company, 78 NLRB 747 
(1947) (opinion of trial examiner). 

* ‘‘Discernible’’ in this context evidently 
means that the purchaser is identified with its 
predecessor. NLRB v. Blair Quarries, Inc., 10 
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LABOR CASES { 62,878, 152 F. 





The average weekly earnings of 
single French workers in January 
1953, were 5,720 francs. This is 


about $16, a sum which wouldn't get 
an American tourist and his wife out 
of a good restaurant in Paris.— 
Edwin A. Lahey, Washington Star, 
quoted in the Congressional Record. 





a case where the successor corporation re- 
tained a foreman who had made coercive 
statements against the union on behalf of 
the predecessor, a federal court held the 
successor liable to remedy the effects of 
those statements on the ground that since 
the successor had retained the same 
man, the employees would be likely to in- 
terpret the subsequent actions of the successor 
as a continuation of former policies.“” Once 
this premise was established, the court held 
that the order to cease and should 
issue against the successor without com- 
pelling the union to commence a separate 
complaint against it.” 


fore- 


desist 


However, there has been a dissenting 
judicial voice within the year. The Tenth 
Circuit held that where the buyer does not 
purchase all the physical assets and intangi- 
bles, there is no obligation to remedy any 
of the unfair labor practices of the seller.” 
court 


In discussing the Board’s rules, the 


(2d) 25 (CCA, 
1945). 

2 Milburn case cited at 
Southerland’s Tennessee 
No. 118 (1953). 

*”**The coercive effects of such unfair labor 
practices must be presumed to have continued, 
in the absence of evidence that some steps have 
been taken to mitigate the restraint thus im- 
posed upon the employees in the exercise of 
their right to organize and bargain collectively 
under the Act. Under these circumstances we 
are convinced that, in order to restore to the 
employees the free exercise of their statutory 
rights and to effectuate the purposes of the Act, 
the [second] company must be held to have 
assumed the obligation of rernedying those un- 
fair labor practices."’ Milburn case cited at 
footnote 27, p. 749. The Board did not pass on 
the question whether the failure of a successor 
employer to remedy unfair labor practices of its 
predecessor may, per se, constitute an unfair 
labor practice on its part. The case decides 
only that a successor company with notice is 
so liable. For a criticism of the ‘‘public right’ 
idea see Jaffe, ‘‘The Public Right Dogma in 
Labor Board Cases,’’ 59 Harvard Law Review 
720 (1946). 

* Blair case cited at footnote 28. 

%2 Accord, Bonita case cited at footnote 25. 

% NLRB v. Birdsall-Stockdale Motor Com- 
pany, 24 LABOR CASES { 67,940, 208 F. (2d) 234 
(CA-10, 1953). 


97 


footnote 27; 
Company, 102 


accord, 
NLRB 
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stated that since the buyer was not an in- 
strumentality through which the seller sought 
to evade a cease and desist order then 
“equally important considerations of public 
policy require that . [the buyer] should 
not be charged with the wrongs of its 
predecessor.” The court noted further that 
this conclusion was not in conflict with the 
Krantz case because, in effect, that case was 
concerned with recognition rights only and 
any affirmative duties cast on the buyer 
there arose from the buyer’s own acts, and 
not from those of its predecessor. This de- 
cision may well portend a change in the 
Board’s rules, especially under the new po- 
litical climate now prevailing. 

Assuming there is an existing labor con- 
tract, the most difficult question to answer 
when a unionized transferred 
is: What is the disposition of the contract 
between the prior owner and the union? 


business is 


As a general rule, in the absence of an 
express or implied assumption of the con- 
tract, the hold that a collective 
bargaining agreement does not bind a trans- 
feree of the business.“ The leading NLRB 
case is Lowenstein.” There the 
union, which had a contract with the seller, 
that its 
rival union’s petition because the buyer had 
toard 


courts 


Herman 


claimed contract was a bar to a 
impliedly adopted the contract. The 
held that physical 


assets and 


the sale was solely of 
contract was not 
Without an ex- 
press or implied assumption of the contract, 


therefore the 
held binding on the buyer. 


a bar to 
Board 


the Board ruled, it could not be 
of dicta, the 
had 
and operations, the 


held 


the petition.” By 
that if the 
continuity of 


way 


stated record disclosed a 


interest 
would have been 


contract obligation 


binding.” 


Longshoremen & Warehouse- 
Juneau Spruce Corporation, 20 
LABOR CASES { 66,704, 342 U. S. 237, 72 S 
Ct. 235 (1952): Empire Case Goods Workers 
Union v. Empire Case Goods Company, 271 App 
Div. 149, 63 N. Y. S. (2d) 35 (1946) 

% 75 NLRB 377 (1947) It is important to 
note here again that the Board only gets juris- 
diction over contract cases via its contract-bar 
rules. 

“ Accord, Sewell Manufacturing Company, 
NLRB 85 (1947); Tampa Transit Lines, 
NLRB 742 (1946). 

* As authority for this proposition the Board 
cited its own cases which had dealt with inheri- 
tance of statutory and not contractual duties 
of the predecessor. Case cited at footnote 35, 
p. 379. 

*% The Krantz case, cited at footnote 18, con- 
tains a repetition of the Herman Lowenstein 
dicta See also, Administrative Decision of 
the General Counsel, Case No. 493 (1952). 


4 International 
men’s Union »v, 


2 
1 


7 
‘ 
> 
‘ 


Sale of Industry 


It is” 


It has since become clear that the dicta 
in this case were too broad. Although the 
Soard has repeated the statement that the 
contract of a prior owner may be adopted 
expressly or impliedly by the successor, no 
case has decided that the prior contract was 
a bar by virtue of an implied assumption.” 
It is also clear that a showing of “continuity 
will not 
as an implied assumption of a labor con 
tract. The Board has consistently held that 
the purchaser of'a going concern will not 
be held to its predecessor’s contract unless 


of interest and operations” suffice 


it is expressly assumed. Operating the same 


business as the prior owner 1s sufficient to 
charge the buyer with statutory duties but 
The only 


case upholding a contract as a bar was one 


not with contractual obligations 


in which the new employer expressly agreed 
with the 
place of the old 
that 
predecessor's contract by the employer, with 
barred the 


name in the 
The Board 


the express assumption of its 


union to insert its 
company 
stated 
rival 


the consent of the union, 


petition.” 


What 
of a labor 
cumstances of the last case, is left undelineated 
by the Many 
press themselves immediately. 
result if the buyer 
without the 
Further, assuming, in the 
that the union did desire to be bound by the 
old contract, what would constitute an im 
plied adoption by the new employer? There 
Board decisions on either of these 
As to the latter, the Board has held 
that simply purchasing a business with gen 


constitutes an express assumption 


contract, outside the exact cu 


possible situations 
What 


assumes the 


Board 
is the 
expressly 
consent of the union? 
situation, 


contract 
abx ive 


are no 
pomts 
existing contract 1s 
bind the 


eral knowledge of an 


not sufficient to impliedly vendec 


to that contract." However, there is some 
instructive to compare the decisions of arbitra- 
tors on this point. In Spatex Corporation, 11 
Labor Arbitration Reports 1076 (N. C., 1949) 
the arbitrator held the successor corporation 
liable for its predecessor's contract because of 
am express assuyoption which was accepted by 
the union. The predecessor had forgotten to 
include a certain clause in the copy he showed 
to the buyer. In view of the express assump- 
tion, the buyer was held to the omitted clause 

% International Paper Company, 80 NLRB 751 
(1948). Cf. Blaw-Knoxr Company, 57 NLRB 
1551 (1944) (contract adopted by express agree- 
ment with union held not a bar where consum- 
mated after petition of rival union was filed) 

# International Paper Company, cited at foot- 
note 39, at p. 752 

" Blue 
(1952) 
Arbitration 
was held to 


Mountain Mills, 101 NLRB No. 11 
In Putton Throwing Mills, 13 Labor 
Reports 615 (1949), the company 
its predecessor's contract because 


(Continued on following page) 
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evidence that an employer may be held to 
an implied assumption if it pursues a course 
of conduct relied upon by the union which 
leads the union to believe that the new 
employer intends to be bound by its prede- 
cessor’s contract.” This principle of estoppel 
has been recognized by the Board in its 
dicta.” 


Many unions, in an attempt to get the 
benefit of their bargain, insist that the col- 
lective bargaining agreement contain a clause 
making it binding on the “employer, his 
officers, agents, successors and assigns.” 
These words are of doubtful value to the 
union. In the commercial law a phrase such 
as this is not binding on a bona fide pur- 
chaser for value without notice. 


The Board holds that such a clause or its 
equivalent has no legal effect on a bona fide 
purchaser without notice. The following 
clause occurred in one contract: “|The agree- 
ment will] apply to this shop or any 
other shop or shops operated by the firm 
or which may be operated by the firm.” ® 
After committing unfair labor practices, the 
firm dissolved and reorganized. The Board 
held that the new company was bound to 
remedy the unfair labor practices in accord- 
ance with its general rule.” But the Board 
held that the clause in the contract did not 
create any contract liability on the part of 





(Footnote 41 continued) 

it had been ‘‘assumed.’’ It is not clear from 
the opinion of the arbitrator how this was done. 
It appears to have been accomplished by the 
company’s unilateral decision, without the con- 
sent of the union. Of course, there the union 
was seeking to hold the company to the cor- 
tract. If the company, after unilaterally assum- 
ing the contract, sought to hold the union to 
the contract, the result might have been 
different. 


* This factor was held conclusive in an arbi- 
tration case where the new employer used the 
rehiring procedure in the contract of its prede- 
cessor. City Packing Corporation, 11 Labor 
Arbitration Reports 358 (N. Y., 1948). 

“It should be noted that in a recent case, 
Prudential Insurance Company of America, 106 
NLRB No. 158 (1953), the Board held that a 
labor contract could be assigned by one union's 
membership to another union and thereby be- 
come a bar to a certification election. Coming 
only a few weeks after the American Seating 
case, cited at footnote 12, the instant case 
is indeed a surprise, The holding recognizes 
a principle of assignability not credited before 
Most important, however, is the fact that the 
Board has allowed one party to the contract 
to assign its rights without permission from the 
other. In this case it was done by the union. 
Logically, if the same thing were to be at- 
tempted by employers, the Board’ would have 
to hold the contract binding as between the 
purchaser of the business and the incumbent 
union. Cf. Louisvilie Railway Company, 90 
NLRB 678 (1950). 
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the new company even though it was obvi- 
ous that this company took over with notice.“ 


A New York court held that arbitrators 
are bound by the commercial law principle 
that a “successors and assigns” clause is 
not binding on a bona fide purchaser with- 
out notice.” In that case a packing company 
purchased premises rented by another com- 
pany and also purchased the good will oi 
the company, but refused to assume the 
labor contract which contained a “succes- 
sors and assigns” clause. It was held that 
the new company was not bound by the 
contract unless it was expressly assumed. 


New Problem 


The entire problem discussed is one that 
has received very little attention in the 
courts. However, on the administrative 
level, especially in arbitration, the problem 
has received increasing notice. One arbi- 
trator recently remarked that it might well 
behoove buyers to check the “labor title” as 
closely as the real estate title when purchas- 
ing a going business. 

The author is hopeful that this note may 
serve as the first step toward the under- 
standing and eventual solution of a new and 
perplexing problem. [The End] 


“ Meado-Lawn Homes, Inc. v. Westchester 
Lighting Company, 171 N. Y. 667, 30 N. E. (2d) 


722 (1940). Cf. Tiffany, Real Property, Sec. 
854 (3d Ed., 1939). See Note, 46 Columbia Law 
Review 276, 285 (1946). 

By analogy to the orders of the NLRB, which 
regularly contain this phrase, the words would 
not seem to give greater security to the union 
than if they were left out of the contract. The 
United States Supreme Court has held that the 
Board is empowered to include the phrase in 
its orders. Southport Petroleum Company v. 
NLRB, 5 LABOR Cases {§ 51,126, 315 U. S. 100, 
62 S. Ct. 452 (1942). However, the Court 
later qualified its ruiing by holding that al- 
though the words by themselves may be put 
into an order they cannot enlarge the contempt 
liability of a defendant beyond what would 
exist without the words. Regal Knitwear Com- 
pany v. NLRB, 9 LABOR CASES { 51,193, 324 
U. S. 9, 65 S. Ct. 478 (1945); 324 U. S. 14, 65 
S. Ct. 481 (1945). 

* Hva-Ray Dress Manufacturing Company, 88 
NLRB 361 (1950). 

* Case cited at footnote 45, p. 370. Since this 
provision attempts to do less than a ‘‘successors 
and assigns’’ clause, a fortiori such a clause 
would not help a union to bind a later em- 
ployer. Cf. Sani-Aqua Curtainz, Inc., 88 NLRB 
1289 (1950) (‘‘any shop presently or hereafter 
owned or controlled by employer shall be cov- 
ered'’); Continental Bus System, cited at foot- 
note 6 (buyer “shall adopt and take over all 
contracts {of seller] now in effect’’). 

* See footnote 45. 

*In re Swift &€ Company, 76 N. 


Y. S. (2d) 


‘881 (N. Y. S, Ct., 1947) 
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| OES the exclusive jurisdiction of the 

National Labor Relations Board over 
labor disputes involving interstate employ- 
ers preclude a state court from hearing and 
determining the issues in a common law 
tort action based upon conduct which is an 
unfair labor practice under the Taft-Hartley 
Act? 

No, said the United States Supreme 
Court on June 7, in United Construction 
Workers v. Laburnum Construction Corpora- 
tion, 26 Lapor Cases ¥ 68,460, Dkt. No. 188. 


The employer involved lost a profitable 
construction contract because of illegal in- 
the defendant that it be 
given collective bargaining rights over his 
employees. 


sistence of union 
He sued the union in a Virginia 
court for $500,006 and, after proving a com- 
mon law tort, was awarded damages of 
$275,437.19. This was later reduced to 
$129,326.09 by the Supreme Court of Ap- 
peals of Virginia. Efforts of the union to 
get the case dismissed on the ground that 
the Labor Management Relations Act had 
deprived the court of jurisdiction over the 
subject matter were unsuccessful. 

To settle the state-federal jurisdiction 
question, the United States Supreme Court 
granted certiorari. The state supreme 
court’s notice of judgment did not mention 
the federal law or unfair labor practices 
involved as such, but the United States 
Supreme Court assumed that the union’s 
conduct was an unfair labor practice under 
Section 8(b)(1) of Taft-Hartley. 

The Court case from 
Garner v. Teamsters Union, 24 Laspor Cases 
{ 68,020, 346. U. S. 485 (1953), where it was 
held that state courts are unable to enjoin 
Taft-Hartley 
has occupied the field to the exclusion of 


distinguished the 


unfair labor practices because 


the states. 


Labor Relations 


“In the Garner case,” the Court said, “Con 
gress had provided a federal administrative 
remedy, supplemented by judicial procedure 
for its enforcement, with which the state 
injunctive procedure conflicted. Here Con 
gress has neither provided nor suggested 
any substitute for the traditional state court 
procedure for collecting damages for in 
juries caused by tortious conduct. For us 
to cut off the injured respondent from this 
right of recovery will deprive it of its prop- 
erty without recourse or compensation. ‘To 
will, in effect, grant 
{union] immunity from liability for 
tortious conduct. We see no 
reason for reaching such a result. The 
contrary consistent with the lan- 
guage of the Act and there is positive sup 
port for it in our and in the 
legislative history of the Act.” 


do so petitioners 
their 


substantial 
view is 


de cisions 


Justice Burton spoke for the 
Justice Douglas, with Justice Black 
curring, dissented. The dissenting opinion 
pointed out that the NLRB 
power to forbid employers from interfering 
with trade-union activities.” He then asked: 
“May a union not only institute proceedings 
before the National Labor Relations Board 
but sue the employer as well? Or may it 
would think 


majority 
con- 


“was granted 


have a choice of remedies? I 
not. But if the union may not sue the em 
ployer for the tortious conduct, 
the employer sue the union? 


“T think that wrong which the 
federal Act recognizes the parties have only 
the remedy supplied by that Act—and for 
The federal Act was de 
labor-management 
peace ful, 


why may 


for each 


a simple reason. 
decide 
bring 
orderly settlement, to put the 


signed to con- 


troversies, to them to a 
parties on 
the basis of equality which the rules designed 
by Congress envisaged. If the parties not 


only have the remedy Congress provided 
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but the right to sue for damages as well, 
the controversy is not settled by what the 
federal agency does. It drags on and on in 
the courts, keeping old wounds open, and 
robbing the administrative remedy of the 
effects it intended to have.” 


healing was 


Similar case.—A recent Kentucky case is 
similar to Laburnum, although it does not 
cite it or other federal court precedent. In 
United Construction Workers v. New Burnside 
Veneer Company, Inc., 26 Lapor CASES 
{ 68,497, the Court of Appeals of Kentucky 
affirmed a $75,000 judgment against a union 
for running an employer out of business. 


In 1952, the employer was notified that a 
majority of his employees were members 
of the union involved, and an attempt was 
made to negotiate a contract. The em- 
ployer refused to recognize the union after 
he received a telegram from the National 
Labor Relations Board notifying him that 
its officials were not in compliance with 
the non-Communist affidavit provisions of 
the Taft-Hartley Act. A strike was called. 
A number of instances of violence occurred. 
Eventually the employer dismantled his 
plant and went out of business. 


The principal basis of the union’s appeal 
from the adverse judgment of the trial court 
was that the jury had been unfairly influ- 
enced by interjection of the word “Com- 
munist” in the proceedings; although the 
NLRB telegram was excluded as evidence, 
the jury had heard it 
employer’s attorney referred to it in his 
closing argument to the jury. 


discussed, and the 


The appellate court upheld the judgment. 
The objection to the word “Communist” 
was overruled, because, the court said, the 
employer had a right to explain his refusal 
to bargain with the union after he had been 
committing an unfair labor 
and the NLRB tele 


gram was the basis for his refusal 


charged with 


practice in doing 30, 


New NLRB Backs Up 
Old Board Decisions 


The National Labor 


presently constituted, has shown a tendency 


Relations Board, as 


toward reversal of previous decisions made 
Board 


controversies 


before a majority of the present 


were members Parties to 
who suffered adverse rulings under doctrines 
which under- 
standably have had the 


This is par 


have since been repudiated 


wish they might 


new Board hear their 
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cases 


ticularly true of those who continue to resist 
obedience to adverse Board orders pending 


circuit court review. 

In Wagner Iron Works, 2 CCH Lasor LAw 
Reports (4th Ed.) § 13,446, 108 NLRB, No. 
173, decided June 7, 1954, the 
clear that it 1s not going to reopen cases 


Joard made it 


simply because they were decided by mem- 


bers no longer with the agency. 
The employer was found to have engaged 
in unfair labor practices in 2 CCH Lasor 


LAW (4th Ed.) § 12,747 (1953) 


Noting a change in the Board’s member- 


REPORTS 


ship and thinking, he filed a “Petition for 
Reconsideration and Reversal of Board’s 
Decision of April 28, 1953.” The petition 
March 29, 1954. 


the Board's petition for enforcement of the 


was filed on Meantime, 
earlier order was pending in the Court of 
Appeals for the Seventh Circuit. Since the 
transcript of the Board proceedings had not 
yet been filed with the court, the employer 
felt it 
verse itself. 


was proper for the Board to re- 


The attempt failed. The Board said that 
“changes in the membership of an agency 
constitute a ground for 
reconsidering previously ad- 
The Board is an independent, 
continuing statutory agency of a 
judicial nature. The terms of its members 
were arranged by Congress in a manner 
to prevent any abrupt dislocation in the 
discharge of its functions. The Board, like 
the courts, operates prospectively, not re 


do not reopening 


and matters 
judicated. 
quasi- 


Chairman stated, 


Federal 


troactively. As Howrey 


in delivering the opinion of the 


Trade Commission 


“While the 
missioners may differ, each is like a mem- 
ber of the judiciary in the that he 
makes decisions on upcoming 
judge 


views of individual com 
sense 
customarily 
issues on a case-by-case basis. A 
appointed to fill a vacancy on the 
about to and 


previously adjudicated cases simply because 


bench 


does not. set reopen retry 


he is a new member. 


“*The 
agency, like the courts, contemplates a con- 
litiga 


machinery of the quasi-judicial 


tinuing process; it looks to current 


tion, not past litigation. If our procedures 
were otherwise, delay and inaction would sur- 
round enforcement of the statutes committed 


to the Commission’s jurisdiction.’ 


considerations, in 


“We 


substan 2. apply 


think that 
with equal 


these 
force in the in 
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stant case. For the reasons indicated, this 


Board will not entertain any request for re 
consideration of Board action based solely on 
the ground of a change in composition of the 


agency's membership.” 


Doll Raffle 


Discharge of a raffled off a 


doll on the express grounds that the raffle was 


worker who 
a union organizational device was an unfair 
labor practice under Section 8(a)(1) and (3) 
of the Taft-Hartley Act, the United States 
Court of Appeals for the Ninth Circuit 
ruled June 15 in NLRB v. Cleff and Spear, 
26 Lapor Cases § 68,501. The court enforced 
the order of the NLRB in 104 NLRB, No 
136 (1953). The employer did not bother 
to contest the Board’s request for enforce 
ment of its order. 


To Rout a Flea, an Elephant Gun 


The employer said, in effect, “I won't 
bargain with the union if that man is at 
the bargaining table.” The union’s reply: 
“Oh yes you will.” Eighteen months later 
the man took his seat and bargaining pro 
ceeded. In the meantime, a full-dress Jabor 
controversy had to run its course: The 
NLRB Regional Director, the General 
Counsel, the trial examiner, the NLRB 
itself and, finally, the United States Court 
of Appeals for the Fifth 
the act. The court was unhappy at having 
its time consumed with such a petty dispute 


Circuit got into 


and said so in the following rich language 
in NLRB v. Roscoe Skipper, Inc., 26 
Cases @ 68,493: 


LABOR 


“This small tempest in a smaller teapot, 
this pitifully picayune this 
miniscular dispute between Labor and 
Management, which in and by this solemn 


controversy, 


and legalistic proceeding has been blown up 
to the proportions of a mimic war, is a sad 
pridefulness and 


commentary on human 


temper. 


“It is a sadder commentary on the defi- 
fact 
the Labor-Management field of human re 
lations, that it is permitted, indeed required, 
that to settle this silly, this completely un 
worthy little back door quarrel, the ponder- 


ciencies and inadequacies in law and in 


ous machinery first of the Labor Board and 
then of this Court must be called into play, 
in short, an elephant gun must be used to 
rout a flea. 


Labor Relations 


it is greatly to be regretted that, 


instead of taking the adamantine position 


both took, a soft answer was not tried o1 
some method of conciliation resorted to, so 
that it 
the slow 


would not be necessary to resort to 


and creaking procedure which, 
like a wounded snake, has dragged its slow 
length along, sans bargaining, sans labor 


peace, sans everything but pride of opinion, 
ill temper and frustration.” 


The man over whom the quarrel raged 
was disliked by the employer allegedly be 
cause it was feared he might give informa 
tion to its competitors, but the union thought 
was 
his participation in an unsuccessful effor 


because oO! 
to 


the employer mad at him 
t 

organize the company’s truck drivers. The 

man himself target of the 


court’s 


was not the 


anger. To his “eternal credit as 
no torchbearer with a chip on his shoulde: 
but a reasonable human being with an eye 
hand,” the 
that he ‘ol 
fered to leave the meeting so that negotia 


*, but the union refused 


single to the court 


pointed out, “it 


purpose at 
must be said 
tions could continue 


to accede to this.” 


Question: Anyone for certiorari to the 
United States Supreme Court ? 


Aircraft Mechanics 
Must Clean Planes 


Union aircraft mechanics must clean air 


planes when ordered to do so, according 


to the recent decision of an arbitrator in a 


case involving a local service airline in 


New York. 


From 1945, 
operating, until 
contract 
had 


when ordered to do so 


when the company began 
April of 1953, 
negotiated, the me 


when the 
present was 
cleaned planes 
The current 


previous 


chanics customarily 


con 


pro 


classification fot 


tract, however, unlike 
vided i 


cleaners 


ones, 


separate job 


The company found that it was difficult 


assigned to 


Also, 


was not sufficient clean 


to retain employees who were 


airplane cleaning work only. from 
time to time, there 
ing work to keep 
ployed full time. At 
decided that it 


to use 


even one cleaner em 


such times, management 


was economically necessary 


mechanics to clean planes One 


mechanic so assigned filed a grievance 


In accordance with the grievance ma 


provided for in the contract, the 
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grievance was processed through initial 
and appeal stages and was eventually heard 
by the System Board of Adjustment in 
compliance with Section 204, Title II, of 
the Railway Labor Act. The board reached 
an impasse. Later, as the contract also 
provided, a petition was filed with the 
National Mediation Board asking for the 
appointment of a neutral referee to sit with 
the board as its fifth member, to hear the 
parties and render a decision. 


The arbitrator based his decision in favor 
of the company on the job description for 
a mechanic in the contract: “The work 
of Mechanic shall consist of any and all 
work generally recognized as Mechanic’s 
work.... 


The opinion in the case states: “The job 
description of Mechanic must be _ inter- 
preted in the light of the recognized and 
established practice that it sought to de- 
scribe. Since it was the established and 
recognized practice for Mechanics to do 
aircraft cleaning work when the definition 
of Mechanic was agreed to as contained 
in the Agreement, the definition of Me- 
chanic must be imterpreted as describing 
the job as it existed, not to change it. The 
Company has not changed the rules during 
the term of the Agreement. The Company 
has only continued an established and rec- 
ognized practice which has been in force 
since the existence of the Company and 
which is not prohibited by the terms of the 
written agreement.” 


The referee included the following com- 
ment about the grievance procedure generally : 


“The great bulk of grievances are re- 
solved at the early stages of the grievance 
procedure. The representatives at these 
levels have a comprehensive knowledge of 
the substance of the agreement and although 
their interpretations may not result in legal 
interpretations, they are usually successful 
in resolving grievances because their basic 
consideration is in keeping the operations 
functioning and eliminating the source of 
friction. As the grievance goes beyond the 
initial and appeal stages the emphasis on 
legal interpretation grows. Cases that go 
to arbitration require a legal interpretation 
by the impartial referee to whom has been 
delegated the authority to interpret. 

“It is wrong for either party to utilize 
the grievance machinery in the arbitration 
process for extending gains which their own 
economic strength was unable in negotiation 
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os eee 


to win at the bargaining table. Insofar as 
the Referee is concerned, negotiation came 
to an end with the signing of the Agreement. 
In the present dispute I find good faith on 
the part of the grievant for raising the ques- 
tion at issue.” 


Nineteen Studebaker Workmen 
Denied Reinstatement 


The Studebaker plant at South Bend, 
Indiana, employs about 22,500 and 
women. Its parking facilities for employees 
must be vast; also they must be usually 
occupied with Studebakers, since the workers 
have an “unwritten law” of venerable age 
that one who works there who buys a new 
automobile must buy a Studebaker. All 
this and much more is revealed in the 
recent opinion of a National Labor Rela- 
tions Board trial examiner in Cases No. 
13-CA-1563 and No. 13-CB-288 involving 
the Studebaker Corporation and Local No. 
5, United Automobile, Aircraft and Agri- 
cultural Implement Workers of America, 
Cac). 


men 


Joth the company and the union were 
charged with unfair labor practices by an 
employee. The charges were dismissed 
Whether or not one agrees with the deci- 
sion reached by the trial examiner, it must 
be admitted that his long opinion (41 type- 
written pages single spaced on legal-size 
paper) is as well reasoned as it is thorough 


The dispute began in June of 1953 when 
an employee bought a new Plymouth. Soon 
after this was discovered by his fellow 
workers, 53 of them signed a petition saying 
they would not work with him, A union 
steward took the man to the company’s as- 
sistant director of industrial relations. He 
was told that the company could not afford 
to have a work stoppage because of one 
man ard that he would have to get rid of 
the “off brand” car even though the com- 
pany had no policy requiring an employee 
to purchase a Studebaker. He was given a 
deadline to dispose of the car and did so, 
closing the incident without loss of working 
time. 


Later similar occurrences ended less peace- 
ably. In 19 instances, purchasers of cars 
other than Studebakers were suspended 
when they refused to rid themselves of 
“off brand” cars. In some cases short work 
stoppages occurred, because employees re- 
fused to work with violators of the “unwrit- 
ten law.” One of the suspended men made 
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an official complaint which resulted in the 
NLRB General Counsel filing unfair prac- 
tice charges against both the company and 
the union. The gist of the complaint was 
that the employer had illegally discharged 
the men in response to illegal union pressure. 


There was little question about the facts. 
It was clear that the aggrieved workers had 
lost their jobs simply because they pur- 
chased cars other than Studebakers. There 
was no doubt that they kad been discrimi 
nated against. 


The trial examiner bottomed his dismissal 
that neither the com- 
pany nor the union was guilty of the dis- 
crimination. The “unwritten 
neither a company rule nor a union policy. 
Like Topsy, it had apparently grown up 
un-nurtured among the employees, because 
they felt that purchase of an “off brand” 
automobile was inimical to the collective 
welfare of the employees. The tradition 
antedated the union, to which all members 
of all units involved in the action belonged 
even though there was no union security 
clause in the collective bargaining agreement 


decision on the fact 


law” was 


The decision went further and declared 
that even though there had been a company 
policy or a union rule to the effect that em- 
ployees could purchase only Studebakers 
there would have been no illegality. There 
was no prohibition, the trial examiner said, 
of a conditioning of employment upon a 
promise by the worker to use the employer's 
product. He went on to say that such “dis- 
crimination” was not forbidden by federal 
labor law because it had nothing to do with 
encouragement or discouragement of union 
membership. 


It is a strange case. It is difficult to de 
cide whether the trouble 
too much loyalty to the employer’s product 
or by a modicum of preference for the prod- 
ucts of competitors. At any rate, the decision 
will probably have tne effect of filling the 
big parking lots at the South Bend plant 
with unbroken lines of Studebakers. 


was caused by 


Supreme Court Ends Term 


On Monday, June 7, the United States 
Supreme Court closed up shop for the Octo- 
ber, 1953 term and adjourned until October 
4, 1954. The cases remaining on the Court’s 
appellate docket were renumbered, and, as 
of June 18, there were 10 labor cases on 
the new docket. Each of the cases is dis- 
cussed briefly below: 


Labor Relations 


Granted.—National Union of 
Arnold, Dkt 
March &, 1954 
Court of 


Certiorari 
Marine Cooks and Stewards v 
No. 19, certiorari 
On July 3, 
Washington 
money judgment for $475,000 on the ground 
that the guilty of 
contempt of the trial court in supplemental 


granted 
1953, the 


dismissed an 


Supreme 
appeal from a 


union had been found 
proceedings and had failed to purge itself of 
the contempt. The union that the 
dismissal of the appeal on that ground con 
stitutes a deprivation of property without 
due process of law or a denial of the equal 
protection of the laws (23 Lapor Cases 
{| 67,670 and 24 Lanor Cases § 67,956) 


contends 


Ray Brooks v. NLRB, Dkt. No. 21, cer- 
tiorari granted March &, 1954 Che Court 
of Appeals for the Ninth Circuit held that 
relieved of the duty 


certifed union 


an employer is not 
to bargain with a 
because a majority of the employees in the 


merely 


bargaining unit repudiated that union shortly 
after the representation election and before 
the certification (23 Lapor Cases § 67,608, 
204 F. (2d) 899) 


Association of Westinghouse Salaried Em 
ployees v. Westinghouse Electric Corporation, 
Dkt. No. 51, certiorari granted June 7, 
1954. The Third Circuit held that the pro- 
vision of the act giving federal courts juris- 
diction in suits by or against union for 
breach of collective bargaining agreements 
in interstate industries does not authorize 
a federal court to entertain a suit in which 
a union, which has a collective bargaining 
agreement, seeks to recover wages allegedly 
withheld from employees in breach of con- 
tract, since the right of employees to receive 
wages and salaries does not arise from the 
collective agreement but from 
their individual employment 
The court adopted the theory that the true 
status of a collective bargaining agreement 
is that of a codification of the terms and 
conditions of employment which by opera 
tion of under the NI.RA are incor 
porated in the individual 
employees covered by the agreements (24 
Lapor CAsEs { 68,108, 210 F. (2d) 623). 


Appeal Filed. — /nternational 
Company Vv. State of Minnesota, Dkt. No 
130, appeal filed June 11, 1954. The Min 
nesota Supreme Court held that the state’s 
time-off-to-vote law was a valid 
of state police power, that enforcement of 


bargaining 
contracts ol 


law 
contracts of all 


Harz ester 


exercise 


criminal penalties of the law does not of 
fend the constitutional 
of imprisonment for debt, that the law does 
not conflict with federal labor law and that 
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state proscription 





it is no defense to criminal prosecution 
under the law that the collective bargain- 
ing agreement contains a waiver of the 
right of employees to receive pay for time 


taken off to vote since the law expresses 


a public policy and cannot be waived by 
private agreement (25 Lasor Cases {{ 68,206). 


Certiorari Applied for.—Venzel v. United 
States Steel Company, Dkt. No. 76, certiorari 
applied for May 14, 1954. The Sixth Cir- 
cuit held that a veteran who left his em- 
ployment for military service before he had 
completed a probationary three-month pe- 
was required under a union 
before he could have seniority 
rights as a permanent employee, and who 
upon his return f service rehired 


riod which 


contract 


trom was 
as a new employee, had only temporary 
status when he left for military service and 
was not entitled to the protection of the 
re-employment provisions of the Selective 
Training and Service Act of 1940 and that 
the employer was justified in refusing to 
give him seniority credit for military service 
and in treating him as a new employee for 
the purpose of determining his seniority 
rights (24 Lanor Cases §] 68,025, 209 F. (2d) 
185). 


Weber v. Anheuser-Busch, Inc., Dkt. No. 
97, certiorari applied for May 26, 1954. The 
Missouri Supreme Court held that a state 
court did not invade the exclusive jurisdic- 
tion of the National Labor Relations Board 
when it enjoined union violation of the 
state antitrust law after the Board had ruled 
that the union’s picketing was not a vio- 
lation of the Taft-Hartley Act and had 
dismissed an unfair labor practice complaint 
which had been filed against the union on 
the basis of its picketing (25 Larnor CAsEs 
{ 68,137, 265 S. W. (2d) 325, rehearing den. 
25 Lapor Cases §f 68,208). 


Nesen v. NLRB, Dkt. No. 98, certiorari 
applied for May 26, 1954. The Ninth Cir- 
cuit found an empleyer guilty of civil con- 
tempt of a court décree enforcing a Board 
order which had directed him to 
and desist from his unlawful refusal to 
bargain with a union, where the record 
showed that the employer first led the union 
to believe that his bargaining representative 
had full authority to conclude a contract 
but later repudiated the authority after the 
contract terms had been nearly completed 
and made new demands upon the union. 
Later the employer falsely told an NLRB 
official that a contract had been signed. The 
court ordered the employer to purge himself 
of contempt within 30 days by signing the 
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cease 


previously drafted contract (25 LaBor CAsEs 
{ 68,220). 


Geigy Company v. NLRB, Dkt. No. 107, 
certiorari applied for June 3, 1954. The 
Ninth Circuit held that an employer was 
guilty of refusal to bargain, an unfair labor 
practice, and enforced an NLRB order. It 
based: the decision on a finding that a majority 
of the employees in the case had effectively 
designated the union as their representative 
by signing 
there was evidence showing that the cards 


authorization cards, because 
were intended to give the union immediate 
authority to LABOR 


{ 68,247). 


bargain (25 CASES 


Local No. 3, United Packinghouse Workers 
of America, CIO v. Wilson & Company and 
NLRB, Dkt. No. 124, certiorari applied for 
June 7, 1954. The Eighth Circuit inter- 
preted the NLRA provision requiring a 
60-day strike notice as prohibiting a strike 
prior to the expiration of a union contract, 
even where the notice was given more than 
60 days before the contract expired. An 
employer was upheld in his refusal to rein- 
state workers who participated in the strike 
(25 Lapor Cases § 68,153, 210 F. (2d) 325). 


Whitehouse v. Illinois Central Railroad 
Company, Dkt. No. 131, certiorari applied 
for June 11, 1954. In a decision under the 
Railway Labor Act, the Seventh Circuit 
held: (1) A referee has no authority to partic- 
ipate in a decision by a division of the 
National Railway Adjustment 
who shall receive hearings, (2) 
that a division of the NRAB lacks 
authority to make an award in a dispute 
submitted to it until it has given due notice 
of hearings to the employee or employees 
and the carrier involved in the dispute, and 
that a federal court has jurisdiction, upon 
request by the carrier, to grant relief where 
a division of the NRAB is about to proceed 
to a decision without giving due notice to 
an em®loyee and a union involved, (3) that, 
where a division of the NRAB refuses par 
ticipation in its who 
has not received formal notice, actual notice 


Joard as to 


notice of 


hearings to anyone 
to a union which is involved in a dispute 
submitted to that division by another union 
satisfy the notice requirements 
of the act, and (4) that a division of the 
NRAB, in deciding a dispute submitted to 
it, has authority to consider simultaneously 
the contracts of than one labor or- 
ganization, together with the usage, practices 
and customs of the industry if that is neces- 
sary for a proper settlement of the dispute 
(25 Lapor Cases { 68,240). 
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Claims Court Makes NLRB 
Shell Out $6,969 Back Pay 


The National Labor Relations Board, which 
orders employers and unions to reimburse 
many workers each year for pay lost through 
illegal discharge, was itself brought up short 
recently and ordered to pay $6,969.01 back pay 
to an illegally discharged classification an 
alyst. The case was decided by the United 
States Court of Claims on June 8, 1954: 
Elizabeth P. Knotts v. U. S., No. 50215. The 
opinion details an interesting example of 
behind-the-scenes bureaucratic intrigue. 


Hired in 1947 by the NLRB on a proba- 
tionary basis, the lady employee was made 
a permanent member of the staff after a 
six months’ trial period. Shortly thereafter, 
when the Taft-Hartley Act was passed, an- 
other lady was hired to do the same job. 
The newcomer was in a temporary status, 
but she was senior in civil service ranking 
more pay than her 
She was also a personal friend of the lady 
chief of the 
three were the only members of the par 


and received associate. 


who was section. These 


ticular section. 


The plaintiff 
nothing to do. 


found herself with 
She was moved to a room 


soon 


which she alone occupied, and her work was 
gradually taken from her and assigned to 
the newcomer friend of the boss. Eventually 
she was completely ignored. 


Late in 1948, it came to the attention of 
the NLRB that the plaintiff had allegedly 
“abandoned” a previous civil service posi- 
tion with the Reconstruction Finance Cor- 
poration. She was asked to explain this by 
civil service authorities, and was called on 
the carpet by her superior. She 
cused of lying when she made out her appli- 
cation for the NLRB post. She denied the 
“abandonment” charge, explaining that ill- 


Was ac- 


Wages .. . Hours 


ness following the birth of a child had kept 
her from her RFC job so long that she had 
been replaced. 

After this final interview with the plain 
tiff, the section chiet 
personnel director that she be fired and the 


recommended to the 
newcomer retained, The personnel director 
then embarked upon a 
the plaintiff to resign. Among other things, 
that she be left 
office with no work to do 
were forbidden to have lunch 


campaign to torce 


he ordered alone in her 
Other employees 
with her o1 
associate with her in any way 


An attempt was made to coerce her into 
voluntarily surrendering her permanent status 
When she refused, an unsuccessful attempt 
was made to have this done officially. She 
was given an “unsatisfactory” efficiency rat 
ing, which was appealed and 
“fair.” Finally, she was formally 
with being a troublemaker and, on July 20, 
1949, she was discharged. 

“All this,” the Court of 
mously concluded, “leads us to the conclu 


changed to 


charged 


Claims unani 
sion that the reason for the plaintiff's dis 
charge was not the unsatisfactory character 
of her services, but was because [the 
section chief] wanted to get rid of her in 
order that her friend might take het 
job, and that she initiated a conspiracy he 
tween 
other officials} and herself to bring about 
this result.” 


{the personnel director, two 


explained the 
“In innumerable cases it has been 


The 
follows 
held that 
an administrative officer to render a 
sion, this 


opinion Situation as 
where discretion is conferred on 
deci 
decision must be honestly ren 
dered, and that if it is arbitrary or capricious, 
or rendered in bad faith, the courts have 


power to review it and set it aside 


will not substitute its judg 


ment for that of the administrative officer, 
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“The court 





but the employee nevertheless has the right 
to the honest judgment of the administrative 
officer. If that officer does not render an 
honest judgment but acts arbitrarily, ca- 
priciously or maliciously, then undoubtedly 
the rights of the employee have been vio- 
lated. . . 

“Our task in this case, therefore, is to 
determine whether or not plaintiff was dis- 
charged for the good of the service, or 
arbitrarily, or capriciously, or maliciously. 


“Personnel disputes are hard to resolve. 
In undertaking to do so, we start out with 
the presumption that the official acted in 
good faith. We are always loath to find 
to the contrary, and it takes, and should 
take, well-nigh irrefragable proof to induce 
us to do so, In this case, however, we have 
reluctantly come to the conclusion that 
plaintiff's superiors in discharging her were 
motivated, not by the good of the service, 
but by personal animus.” 

One big difference between this back-pay 
order and those which the NLRB so often 
renders: When an employer or union has to 
shell out back pay, it comes out of the till 
or union treasury; when a government agency 
is the wrongdoer, the taxpayers foot the bill. 


Part-Time Interstate Worker 
Wins FLSA Minimum-Wage Suit 


A worker whose duties are partly intra- 
state and partly interstate is entitled to the 
wages prescribed in the Fair Labor Standards 
Act during any week in which he spends 
a substantial part of his time doing inter- 
state work. He is entitled to recover even 
though he is unable to prove the exact 
amount of time spent doing such interstate 
work. This holding by the United States Court 
of Appeals for the Fifth Circuit in Mitchell 
v. Warren, 26 Lapor Cases § 68,446, repre- 
sents a departure from the strict rule formerly 
followed by that circuit. 


The district court which 
gave the employer a directed verdict upon the 
authority of Super-Cold Company v. McBride, 
5 Lapor Cases § 60,794, 124 F. (2d) 90 
(CCA-5, 1941). In that case the Fifth 
Circuit held that proof of the time spent in 
interstate commerce was essential to recovery. 


tried the case 


The employee in the Warren case was a 
truck driver. He proved that he made from 
five trips outside the state each 
Each trip required 6% to 
The trial court found that between 


one to 
week. 
hours. 
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seven 


February 13, 1950, and January 6, 1951, the 
period covered by the complaint, the em- 
ployee worked for the company 3,770% 
hours, an average of 80.2 hours per week, at 
the rate of 44.7 cents per hour. His total 
pay for the period was $1,686. 


There was a stipulation in the case that 
the employee was engaged part of the time 
in interstate commerce, the only contention 
being that he had not. identified that time 
and separated it with sufficient clarity. 

The trial court was reversed and a new 
trial was ordered. The court said: “In our 
opinion, the evidence in the present case 
regarding the employee’s interstate activi- 
ties is sufficient to bring him within the 
coverage of the Act and there is sufficient 
evidence upon which to rest a finding as to 
the extent of his recovery.” 


Raise Wage Floor 
in District of Columbia 


The minimum wage for women and 
minors under 18 in clerical and technical 
occupations in the District of Columbia has 
been increased to $32 for a week of 32 to 40 
hours. For an employee who has frequent 
voluntary absences, the wage floor is 80 
cents per hour. For working time of less 
than 32 hours per week, the rate is 88 cents 
an hour, except that students under 18 may 
be paid not less than 75 cents an hour. For 
working time in excess of 40 hours a week, 
the rate is 88 cents an hour. The new rates 
are prescribed in Minimum Wage Order 
No. 9, effective June 8, 1954. 


Wages Without Work 


For tax purposes, one who does no work 
can nevertheless collect wages even though 
there is no employer-employee relationship. 
The Internal Revenue Service recently 
ruled that payments made by a producer 
of musical jingles, spot announcements, 
radio transcriptions and film sound tracks 
to a radio or television artist for the reuse 
of recordings made by the artist constitute 
“wages” for the purpose of withholding 
Federal Insurance Act taxes and federal 
income taxes. Whether or not the artist 
is still in the employ of the producer who 
reuses his recordings, the additional com- 
pensation results from services performed 
and constitutes “wages.” (CCH Payroi. 
Tax Guipe J 9985, Rev. Rul. 54-225, I. R. B. 
1954-24, 13.) 
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Anti-Communist Labor Bill 
Goes to Full Senate 


A Senate bill designed to combat Com 
munism in unions has been favorably re 
ported upon by the Committee on the 
Judiciary. Specifically, the proposed law 
would prevent Communists from holding 
office in or being employees of any labor 
union, and would enable employers to dis- 
charge any worker who voluntarily clings to 
membership in any organization designated 
subversive by the Attorney General 
These provisions would be incorporated 
into the Subversive Activities Control Act 
of 1950. The bill, S. 23, was originally 
introduced by Senator McCarran of Nevada 
on January 7, 1954, and was reported out 
of committee to the Senate floor on June 7 
by Senator Langer of North Dakota 


as 


Administration Wants Mcre 
Job Insurance Coverage 


The Eisenhower Administration has re- 
cently stepped up its campaign to have 
Congress amend federal unemployment in- 
surance laws to extend coverage to about 
six million more workers 

Under Secretary of Labor Arthur Larson 
recently urged the House Ways and Means 
Committee to adopt the following bills: 

H. R. 8857 would to 
employers of one or more persons (instead 
of eight or more as at present), as well 
as to certain food processing workers not 
now covered, and would allow new em- 
ployers to qualify for tax reductions after 
one year’s experience. H. R. 6537 and 
H. R. 6539 are identical bills which would 
extend coverage to federal workers. 


extend coverage 


“The issue at stake is this,” Mr. Larson 
told the committee, “if unemployment in- 


Labor Law in the Making 


surance is a good thing for the employees, 
the employers, and the country when 
plied to two-thirds of the Nation’s labor 
force, is it not a proportionately better 
thing when applied to as many more people 
can administratively be covered? It 
unemployment without assured income is a 
to the two-thirds 
now protected, is it any less a tragedy to 


ap 


as 


personal tragedy one ot 
the uncovered employees and their families 

“We are in serious danger, in this country, 
of dividing our working people into first 
and employees The 
first-class employees are those have 
insured 
from 


class second-class 
who 
protection against income loss 
and the like The 
second-class employees are those who are 
excluded from kinds of protection 
When the first-class employee loses his job 
for economic 
in and collect 
without any 
the 


and is 


unemployment 
these 


or other reasons, he 
insured weekly 
self respect 

employee 
income, he 


relief, or beg from his relatives 


can go 
benefits 
When 


his 


his 
loss ot 
job 


second-class loses 


without has 


to go on 
He has to 
submit to a means test and to the humilia 
tion that 


public charge in the community. 

“I do not the people of this 
country will accept this discrimination as a 
permanent The extensions 
proposed by these bills must come sooner 
or later. They are, in fact, long overdue 


attaches to the status of being a 


believe 


arrangement 


Remove Benefits Restriction 
in Railroad Retirement Act 


On June 16, President Eisenhower 
proved H. R. 356 which amends the 
road Retirement Act of 1937 by removing 
the so-called dual benefits restriction in 
Section 3(b). The restriction required that 
a railroad retirement 
based in whol® or in 


ap 


Rail 


pension ofr 
part on 


annuity 


untaxed rail 
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road service before 1937 had to be reduced 
if the annuitant was receiving or was en- 
titled to receive old-age benefits under the 
Social Security Act. 

In a message announcing approval of the 
law, the President that “H. R. 356 
will increase benefits for about 36,000 an- 
nuitants presently on the rolls by an aver- 
age of $24 a month, or 20 percent of the 
average annuity, retroactively to October 
30, 1951. Over the next 50 years it is esti- 
mated that about 120,000 railroad workers 
will benefit. 

“The dual 
of several provisions enacted in the Rail- 
road Retirement Act Amendments of 1951. 
These amendments increased benefits gen- 
erally and also provided for closer coordi- 
between the financial and benefits 
railroad retirement and 
OASI system. The purpose of the restric- 
tion was to minimize duplicate benefits 
largely made possible by the 1950 OASI 
‘new start’ and to help provide funds to pay 
for the general increase in railroad benefits.” 


The President included the 
advice in his message: 


said 


benefits restriction was one 


nation 
features of the 


following 


“One other important matter that should 
receive the attention of the Congress is an 
equitable means of financing the benefits 
which repeal of the dual benefits restriction 
will provide. Over the next 50 years, it 
will involve aggregate expenditures esti- 
mated at $385 million, and will increase the 
actuarial deficiency in the railroad retire- 
ment account from .91% of payroll to 1.06%. 
While this increase is not particularly 
great, it cannot prudently be disregarded 
if the railroad retirement system is to be 
kept actuarially sound.” 


NLRB Budget Cut 


The NLRB has been asked to take a cut of 
$725,000 in its appropriation for salaries «und 
expenses for the year ending June 30, 1955. 
H. R. 9477, introduced in the House on 
June 11, provides $8,400,000 for the Board 
to operate in the next fiscal year. The cor- 
responding allotment for the current fiscal 
year is $9,125,000. 


Some of the cut was voluntary. In a 
statement by the Board to a subcommittee 
of the Senate Committee on Appropriations, 
a request was made for $8,700,000, or $300,000 
more than is proposed in H. R. 9477. The 
Board at the same time announced that it 
expected to turn back about $180,000 to the 
federal treasury from its current appropria- 
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tion and promised to do its job with about 
7 per cent fewer employees in fiscal 1955. 


Massachusetts Bans 
Labor-Spy Activity 


The law forbidding private detectives to 
interfere with union organizing activities 
by secretly mixing with employees has been 
clarified by the Massachusetts legislature. 
The law was ambiguous in that while it 
forbade such action, it also provided for a 
report to the Commissioner of Public Safety 
by a private detective who did any labor 
spying. The new statute (Ch. 147, Sec. 25C, 
as added by Ch. 437, L. 1937, and amended 
by Ch. 544, L. 1954, approved June 2, 1954, 
effective August 31, 1954, and repealing Ch. 
147, Sec. 25B), clearly forbids “any licensed 
private detective to enter, or cause any per 
son to enter, any place of employment for 
any purpose having to do with the organi- 
zation of employees in such place, or any 
purpose having to do with hours of labor, 
wages or salaries paid, or conditions of em- 
ployment in such place or its branches or 
subsidiaries or related units, or to dis- 
seminate propaganda of any among 
employees in such place, or to be concerned 
with labor conditions of employees as a 
group, nor shall any private detective pose 
as an employee in any such place for any 
of such purposes.” 


sort 


The reporting clause now applies only 
to entry into a plant for other, and pre 
sumably legal, purposes. Failure to comply 
with the section carries a penalty of loss of 
license for not less than one year 


Mississippi Relaxes 
Sunday Work Ban 


Manufacturing processes which must go 
on continually for economical operation are 
now exempt from the laws prohibiting Sunday 
work, (Sec. 2368, as amended by S. B. 1519, 
Laws 1954, approved and effective May 3, 
1954.) 


Propose Welfare Fund Reports 


Senator Humphrey, on June 22, intro- 
duced S. 3649, a bill which would require 
pension and other welfare fund trusts to 
make detailed annual reports to the Secre- 
tary of Labor, and limit investment of 
such trusts as insurance fund investments 
are limited by the state of situs. 
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in the Labor Field 





A Study of Group Tensions 


Wildcat Strike. Alvin W. Gouldner. The 
Antioch Press, Yellow Springs, Ohio. 1954. 
179 pages. $3. 


The wildcat strike is not usually asso- 
ciated with money demands, but 
often with a loss of “face.” The motivation 
for such a strike can be found in group 
tension. This is something that is a long 
time building to the point of exploding into 
a walkout. It also is something that is not 
easily settled in favor of the resumption of 
though 
had ever happened to mar the relationship 


more 


harmonious relations as nothing 


in the first place. 


The author watched a number of incidents 
occur at a plant, which had the cumulative 
effect of heightening the the 
group. His explanation is not a mere reci- 
tation of the chronology of incidents until 
the “straw that broke the camel’s back” 
was reached. He was on hand with a 
research team when this strike broke and 
thus was able to follow its 
to analyze stimuli to the group action. 


tension of 


and 
Jeing 
a social scientist—a professor of sociology 
at the University of Iilinois—the author is 
able to relate the workers’ actions in this 
situation and their earthy comments to a 
theory that only makes interesting 
reading but also presents a lesson in labor 


progress 


not 


management relations. 


Need and the Common Pocketbook 


The Problem of Abuse in Unemployment 
Benefits—A Study in Limits. Joseph M. 
Becker. Columbia University Press, New 
York 27, New York. 1953. 412 pages. $6.50 

Particularly during recent years muclhi has 
been written about the unemployment sys 
tem and the beating it takes from some of 


Books . Articles 


These 


an emotional style, have 


the benefits critical 


essays, 


recipients of 
written in 
appeared mostly in newspapers and national 
magazines. This author, however, looks at 
the unemployment benefit 
coldly scientific way and defines “abuse” as 
“that which chiefly limits the community's 
willingness to make for the un- 
employed out of a common pocketbook.” 
His definition can refer to the taxpayer who 
puts in 
ficiary who takes out too much. 


system ina 


provision 


too little, as well as to the bene- 


The study is limited to that period when 
criticism of the system was at 
when there were thousands of jobs available 
and “going begging” for applicants, and the 
payments from the state funds were at their 
highest. This was an the re 
conversion period which the community was 
finding difficult to understand. The 
tion from a war peacetime 
economy was being made in much shorter 


its highest, 


anomoly of 


transi 


economy to a 


time than was originally thought possible. 


Che author reports that there has been an 
increasing interest in the 
benefit system by employers. 
have been 


sociations 


unemployment 
Committees 
set up in various employer as 
for the study of 
or the purpose of recommend 
the author 


the problems 
involved and 

ing legislation 
comments, may be that: “Previously the in 


The g 0d of this, 


formation on the actual extent of abuse 
have had 
tightening of the defense of 
Now and in the future it 
argument against tightening the defense too 


may 


only one use: to justify some 


the 


provide an 


system. 
may 


” 


drastically 


Interesting Pamphlets 


Industrial Peace 
gaining E-nvironment 


No. 26 


Bar 


Reprint 


and the Collective 
Clark Kert 


Industrial Relations, 
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Institute of 





University of California, 
fornia, 1954. 

The author of this pamphlet presents 
four problems, the consideration of which 
is vital in a discussion of collective bar- 
gaining environment: important external 
forces, the separate effect of these forces 
on the likelihood of peaceful relations, the 
combination of environmental elements 
most conducive to industrial peace, and 
these elements as an end or as the means 
to an end. He stresses the fact that the 
industrial, community and political environ- 
ments, as well as time of birth and forma- 
tive years of the union, are influential. 
Favorable and unfavorable environmental 
factors involved in industrial peace are out- 
lined in detail. Most fortunate, says the 
author, “are those bargaining systems for 
which the environment is not so compelling 
and where, in consequence, the parties have 
an opportunity to develop for themselves 
the quality of their relationship.” 


serkeley 4, Cali- 
62 pages. 20¢. 


Wage Structures and Administration. H. M 
Douty. Institute of Industrial Relations, 
University of California, Los Angeles, Cali- 


fornia. 1954. 72 pages. 25¢. 


This little book has been published by 
the Institute of Industrial Relations, Uni- 
versity of California, Angeles. The 
author is chief of the Division of Wages 
and Industrial Relations of the Bureau of 
Labor Statistics, Department of Labor. The 
booklet describes the nature of plant wage 
structures and some of the problems of 
their administration. 


Los 


Industry at the Bargaining Table. Person- 
nel Series Number 156. American Manage- 
ment Association, 330 West 42nd Street, 
New York 36, New York. 1954. 52 pages. 
$1.25. 


The leading article in this pamphlet is 
an interesting treatment of guaranteed 
wage plans, by Sumner H. Slichter of 
Harvard. 


Nationwide Study of Prolonged Illness— 
Second Progress Report. Research Council 
for Economic Security, 111 West Jackson 
Boulevard, Chicago 4, Illinois. 1954. 59 
pages. 

This report is in two parts: One part 
deals with the subject of absenteeism and 
the second with the nature of the illness 
and the cost. 


The Research Council for Economic Se- 
curity has been conducting a nation-wide 
study of prolonged absence due to non- 
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occupational illness among employed per- 
sons. One of its specific aims is to help 
industry cope with this problem. These 
high lights of the Second Progress Report 
on the study provide you with a quick 
review of the data being secured and infor- 
mation they provide. 


The information of the study is of benefit 
in evaluating health and welfare plans, 
personnel, insurance and medical plans. 


Labor Unions and National Politics in Ital 
ian Industrial Plants. Maurice F. Neufeld. 
Institute of International Industrial and 
Labor Relations, Cornell University, Ithaca, 
New York. 1954. 146 pages. $2. 


This is the first available systematic study of 
the developments and functions of Italian 
grievance committees. The book is based on 
first-hand observations of the author, who 
concludes that grievance committees, in 
order to be fully effective, must divorce 
themselves from outworn Marxian and left- 
wing shibboleths and notions. 





ARTICLES 





Workmen’s Compensation ... In 
vears an increasing number of airline em- 


recent 


ployees have been posted overseas in jobs 
undertaken as a result of air carrier 
tracts with the United States Government. 


con- 


Some of them are transients, some are rela- 
tively permanent. How do workers 
fare when injured or killed on the job inso- 
far as workmen’s compensation is concerned? 


these 


An answer to this question and a suggestion 
to improve the existing situation, which the 
author believes to be unsatisfactory, are in- 
cluded in this article—Van de Water, “The 
Development of Workmen’s Compensation, 
and Its Application to Overseas Airline 
Operations on Government Contract,” UCLA 
Law Review, April, 1954. 


. . Programming 


Retirement Security 
and planning pensions has been a goal of 


major unions only for a few years. This 
article is a short discussion of the labor 
viewpoint on pensions. It points out that 
the interest of unions in the subject has 
been largely responsible for the increase in 
pension coverage from about three million 
persons in 1949 to over ten million today.— 
Solenberger, “Pension Programming from a 
Labor Viewpoint,” Journal of the American 
Society of Chartered Life Underwriters, 
Spring, 1954. 
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News of Work 
and Working People 








Meetings of Labor Men 


Industrial Exposition, Michigan State 
College Centennial.—The college will be 
100 years old next year, and, as a part of 
the celebration, a series of commemorative 
programs has been planned. The Industrial 
Exposition on May 11-14 will be of a 
“world’s fair” type, featuring 
through Technology since 1855. 


“Progress 


” 


Silver Bay Conference on Human Rela- 
tions in Industry.—-The annual session of 
the conference will be held July 21-24 at 
Silver Bay-on-Lake George, New York. 

CIO Glass Workers Convention.—The 
giass workers will convene July 12-18 at the 
Holienden Hotel, Cleveland, Ohio. 


Seminar on Health, Welfare and Pension 
Plans.—This seminar will be conducted at 
the New York State School of Industrial 
and Labor Relations at Cornell University, 
Ithaca, New York, during the week of July 
12. Tuition is $50. 

Building and Construction Trades Sec- 
tion, Washington State Federation of 
Labor.—This group will hold its 1954 con- 
vention July 10-11 at Spokane, Washington. 


Southern Industrial Relations Conference. 
—The thirty-fifth annual session of che con- 
ference will be conducted July 21-24 at 
Blue Ridge, North Carolina. 

Eleven Western States Conference of 
Machinists.—This group will meet in Salt 
Lake City, Utah, on July 26-28. 


First NLRB General Counsel Dies 


Robert N. Denham, age 68, suffers fatal 
heart attack. 


The first general counsel of the National 
Labor Relations Board, Robert N. Denham, 


Rank and File 


died June 18 at age 68. Mr. Denham, who 
lived in Chevy Chase, Maryland, had been 
attending the fiftieth anniversary of his 
class in St. Missouri, 
when he was stricken with a heart attack 
He died in a St 


high school Louis, 


Louis hospital 


Halt Mexican Labor Influx 


Special drive to curb illegal entry of 
“wetbacks" begins. 


A special program to apprehend and de 
port migrant Mexican farm laborers who 
enter the United States illegally began 
June 17, according to an announcement by 
Attorney General Herbert Brownell, J 
At the same time, the Attorney 
said he would ask Congress to provide the 
Justice Department with additional weapons 
to halt the increase in so called 
because they often cross border 
this country. 


General 


“wetbacks,” 
rivers to 


Mexican laborers who legally enter the 
country under the Migrant Labor 
ment of 1954 are called “braceros.”’ 
receive wages equal to those of 
workers. The “wetbacks” enter 
and “cause serious social and 
problems for the United States,” Brownell 
said. Unions have complained that the 
illegal workers tend to depress wages and 
lower conditions of employment generally 


Agree 
They 
citizen 
furtively 
econoir ic 


\s part of the drive, the patrol along the 
United States-Mexican boundary has _ been 
reinforced by 491 patrolmen from other 
areas of the country. Brownell’s announce 
ment described the size of the problem as 
follows: “Apprehensions for violations of 
immigration laws along the Mexican bordet 
have been averaging 75,000 a month, and 
the illegal infiltration of been 
steadily increasing.” 


aliens has 
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Letter to the Editor 


Reader takes issue with union member- 

ship statistics in recent Journal article. 
Dear Sir: 

Management and union officials have fre- 
quently expressed the opinion that the rate 
of union growth has decreased considerably 
in the last several years. A recent article 
in this JourNAL by Samuel Harris Cohen 
comments that “one must conclude that un- 
ion membership remained relatively 
static since Taft-Hartley was passed,” and 
“Taft-Hartley has impeded the growth of 
unions.” * Cohen points out that the popu- 
lation of the United States increased by 
almost 13 million persons from 1947 to 1952, 
while union membership increased by only 
one million. Union membership grew much 
more rapidly in the years immediately pre- 
ceding 1947, 


has 


Jernstein, “The 
2 


A recent study by Irving 
Growth of American Unions,” 
calculations by the writer of this note con- 
clude, however, that unions have continued 


and some 


to grow at about the same rate regardless 
of the Taft-Hartley Act. Bernstein points 
out that in 1947 approximately 23.5 per 
cent of the civilian labor force were mem- 
unions in the United States. By 
1950, the percentage had fallen to 22.1 per 
cent, but in 1953 union members constituted 
26.8 per cent of the civilian labor force of 
the United States.’ Following a detailed 
study of the growth of unions in the United 
States, Bernstein concludes: “Since 1946, 
rather than exhibiting ‘saturation’, the labor 
movement has grown steadily at approxi- 
mately the long-term rate.” * 


rhe table below was developed from 
United States Bureau of Labor Statistics 
data for the total civilian labor force and 
membership in United States unions, The 
data generally support the conclusions 
reached by Bernstein. Almost half 
of the increase in the civilian labor force 
from 1947 to 1952 became members of 
unions. This percentage is clearly much 
higher than the percentage of total union 
membership to the total civilian labor force.’ 


bers of 


one 


Cohen, ‘‘Labor, Taft-Hartley and Proposed 
Amendments,”’ 5 Labor Law Journal 391, 426 
(June, 1954) 

244 American 
1954). 

* Article cited at footnote 2, p. 304. 

* Article cited at footnote 2, p. 318. 

*’ The figure for union membership was cal- 
culated from the BLS estimated range of mem- 
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Economic Review 301 (June, 


Percentage 
of union 
members 

in labor 
force 
25.6 
24.4 


Civilian 

labor force 

(millions) 
60.2 
61.4 
62.1 24.1 
63.1 23.8 
62.9 26.5 
63.0 26.5 


Union 
members 
(millions) 
15.4 
15.0 
15.0 
15.0 
16.7 
16.7 


Year 
1947 
1948 
1949 
1950 
1951 

1952 


Cohen attempts to contrast the growth 
of population with that of union member- 
ship. This comparison is an improper one. 
Much of the growth of population in recent 
years has been caused by a relatively high 
birth rate. Children are not eligible for 
union membership! 


Arthur R. Porter, Jr., 


Professor of Economics 


Hanover College, 
Hanover, Indiana 


NLRB Documents Available 


Historical records, slated for destruc- 
tion, are free for the asking. 


The National Labor Relations Board has 
a number of surplus documents scheduled 
to be destroyed. Interested parties may 
obtain copies of them without charge on 
request to the Board at the Federal Se- 
curity Building, South, Fourth and Independ- 
ence Avenue, S. W., Washington 25, D. C. 


The following books representative 
of the material available: The Effect of 
Labor Relations in the Bituminous Coal In- 
dustry Upon Interstate Commerce, NLRB 
Bulletin No. 2, June 30, 1938; Collective 
Bargaining in the Newspaper Industry, NLRB 
Bulletin No. 3, October, 1938; Report of 
the Commission on Industrial Relations in 
Great Britain, United States Department of 
Labor, 1938; Written Agreements in Col 
lective Bargaining, NLRB Bulletin No. 4, 
November, 1939; Studies of the Results of 
National Labor Relations Board Activities, 
a summary of operations analysis, 1942- 


1944, for NLRB staff use, 1946. 


are 


bership by taking the midpoint of that range. 


The inclusion of Canadian members of labor 
unions with headquarters in the United States 
is a complicating factor that should be noted 
The data are from the Statistical Abstract of 
the United States (1953) and the BLS Directory 
of Labor Unions in the United States (1953). 
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New Uses Discovered 
for Consumer Price Index 


Widow and separated wife get benefits 
which vary as index fluctuates. 


Recent developments indicate that labor 
and management started something when 
they began to tie wages to the Consumer 
Price Index of the Bureau of Labor Statis- 
tics of the United States Department of 
Labor A Chicago attorney recently 
drafted a separation agreement in which 
his client, the wife, receives monthly pay- 
ments which will increase or decrease as 
the index rises or falls. 

A similar arrangement has turned up ina 
reported case involving a will—ZJn re Stern, 
CCH New York Estates, WILLs, Trusts 
Reports § 28,219 (N. Y. Surr. Ct., 1954). 
The opinion says that “the testator intended 
that the United States Average of the 
Consumer Price Index of the Bureau of 
Labor Statistics of the United States De- 
partment of Labor is the index referred to 
in... his will and that there may be paid 
to the widow upon her request at the end 
of each calendar year that percentage of 
$250 which any increase above 119.6 in the 

Index for each month during said year 
bears to 119.6.” 


Damages Awarded in Ward Case 


Carriers must pay mail order house 


$153,050. 


A step toward the final solution of a dis- 
pute that began December 7, 1940, was 
taken June 21 when Montgomery Ward 
& Company awarded damages of 
$153,150 by Judge James Alger Fee of the 
United States District Court for the District 
of Oregon. Defendants in the suit were 
five railroad companies, a rail terminal firm 
and 28 trucking companies. 


Was 


The carriers’ liability grew out of the 
refusal of their employees to cross a picket 
line established by Ward employees at Port- 
land, Oregon. Judge Fee found the carriers 
liable nearly a year ago in an opinion which 
caused comment. He 
liability on Oregon’s common law doctrine 


widespread based 
which, in turn, was based on English com- 
mon law. There had been a “holding out” 
by the carriers to the public that all would 
be served without Accept- 
ance of the franchise from the public carried 


discrimination 


with it the acceptance of certain duties and 


obligations. For breach of these duties and 


Rank and File 


obligations the common law provides a remedy, 
Judge Fee declared. 

(A discussion of the Ward case appears 
at 4 Lapor Law JourNat 565 (August, 


1953).) 


Post-Mortem on S. 2650 


Senator Goldwater blames politics for 

demise of Taft-Hartley amendments. 

The Senate bill 
Eisenhower’s recommendations for amend- 
ment of the Taft-Hartley Act, S. 2650, is 
dead, but the remains are still causing com- 
ment. Arizona Senater Barry M. Gold- 
water, ardent proponent of giving the states 
more power over labor disputes, revived the 


embodying President 


issue in a speech on the Senate floor on 
May 28. 
quoted below: 

“Why did the Fair Deal Democrats vote 
to recommit S. 2650 and thereby kill it? 

“That bill abolished the 
datory injunction, against 
leaders and their spokesmen have inveighed 
long and loudly. 


Excerpts from his remarks are 


so-called man- 


which labor 


“It permitted secondary boycotts against 
struck work, they have long 
demanded, 


something 


“It permitted sympathy strikes on build 


ing and construction projects. 
possibility of union 


strike. 


“Tt removed any 


busting during an economic 


“It legalized in the construction and 


amusement industries and in other indus- 
tries where work is casual, temporary or inter 
mittent ‘sweetheart contracts’, under which 
the employers recognize the unions as the 
exclusive bargaining representatives of em 
ployees even before any employee is hired 
and regardless of the employees’ wishes, 
and force tke employees to join the union 


in 7 days or lose their jobs. 

“It made crystal clear that an employee 
does not become a union’s agent and make 
it responsible for what he does merely by 
joining it 

“Tt required employers and their officers, 
like they are not 
Communists 


union officers, to swear 

ad | provided in effect that employers who 
exercise their speech in the 
field of labor relations 
the risk of 
some other, unrelated act to be an 


right of free 
do so only at 
find 


unfair 


may 


having the Labor Board 


labor practice. 
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“It eliminated some of the information “It affirmed the rulings of the Labor 
about themselves that unions must file in Board that extend the right of free speech 
order to use the processes of the National to election cases. 

Labor Relations Board. “It permitted States to handle strikes and 

“It ceded to State agencies authority to lockouts within their borders that con 
deal with disputes over which the National _ stitute a real and present danger to the 
3oard declines to take jurisdiction. health and safety of their citizens. 

“It relieved parties to collective bargain- “Ten of these 13 changes are changes 
ing contracts of any duty to bargain on new that labor leaders and their spokesmen have 
provisions during the contracts’ terms. been demanding for 7 years. Three of the 


United Press Photo 


The long-awaited no-raiding agreement between the AFL and CIO was signed in 
Washington on June 9 by 65 AFL and 29 CIO unions. The Joint AFL-CIO Unity 
Committee immediately hailed it ‘the first constructive step toward labor peace and 
a united labor movement since 1936.’ Secretary of Labor Mitchell praised the pact 
as an indication of organized labor's ‘‘ability to set up a sensible and peaceful method 
for resolving jurisdictional disputes.’ AFL President George Meany, left above, and ClO 
President Walter P. Reuther agreed that the move would provide a peaceful atmosphere 
in which merger terms could be discussed. Both men are on record as favoring eventual 
amalgam of the two great federations. Eminent labor conciliator David L. Cole was 
chosen to serve as impartial umpire to settle disputes arising under the agreement. His 
decisions will be final and binding. The first concrete move toward putting the pact 
into effect was taken last December 16 when Meany and Reuther signed a preliminary 
agreement. Signing by participating unions was held up for a time in an effort to get 
more unions to take part. Conspicuous by their absence from the 94 signing unions 
were two powerful groups—the AFL's International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America and the CIO's United Steelworkers of 
America—neither of which has indicated it approves of the pact. 
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13 are changes concerning which labor 
leaders either did not comment or on which 
they expressed only mild concern in hear- 
ings before the 
Public Welfare. 

“The bill did not include proposed changes 
that and their 
denounced most vehemently, providing for 
secret strike ballots, restoring to the States 
their traditional authority to with 
strikes, picketing, lockouts and boycotts, 
and strengthening the prohibitions against 
secondary boycotts 

“Yes, the bill was greatly weighted in 
favor of labor unions and their leader 

“What motivated those of our distin- 
guished friends who for so long have done 
the labor leaders’ bidding when they voted 
to recommit this prolabor bill? 


Committee on Labor and 


labor leaders spokesmen 


deal 


“It seems obvious to me that enemies of 
the Taft-Hartley Act, in 1954 as in 1949, 
preferred trying to keep it alive as a politi- 
cal issue over trying to improve it, to make 
it fair to employees and their unions, em- 
plovers and the public.” 


“Don’t Let ’Em Fool You!”—There were, 
as is always the case when the Taft-Hartley 
Act is mentioned, dissenting voices. Organ- 
ized labor’s attitude was summed up in the 
Typographical Journal, official publication of 
the International Typographical Union, in 
a piece entitled “Don’t Let ’Em Fool You!” 
The article said: 

“The vote [50 to 42] and the 
why the Democrats voted solidly for re- 
turning the amendments to committee and 
why the Republicans, with three exceptions, 
opposed recommittal should be thoroughly 
analyzed by labor. 


“The vote mean that unions 
have 50 friends in the Senate. To the con 
trary, if all the senators from the Democratic 
side who usually vote against legislation 
backed by labor had sided with the Repub- 
licans, labor would have taken a severe beating. 


reasons 


does not 


“A check of the Senate voting score card, 
as compiled by Labor’s League for Political 
Education, the American Federation of 
Labor’s political arm, shows that at least 
10 of the Democratic voted 
for recommittal were members of the Re- 
publican-dominated 80th (the Worst) Con- 
gress and voted with the Republicans to 
enact the Taft slave law and to override 
President Truman’s veto. 


“The record shows that the 
senators also voted wrong on upwards of 


Rank and File 


senators who 


also same 


considered key 
Thus it 
be ridiculous to assume that they have had 
a change of heart. 

“The 


recommittal as a matter of simple political 


30 bills and 
legislation by the LLPE 


favored by 
would 


anti-labor Democrats voted for 
expediency. 

“The 
did not 
liberal 


Dixiecrats were afraid that if they 


vote for recommittal, northern 
and a few 
tied tatr 


practice amendments to the other proposals 


Democrats Republican 


senators would have employment 


“Another and more legitimate reason tor 
the Democratic solidarity is that this is an 
election year and the minority party would 
like to become the majority party in the 
November elections.” 
divergence of 
point, Senator and the 
agree on one thing; Politics killed the 
Hartley amendments. 


view 
ITU 
Taft 


wide 
Goldwater 


Despite their 


Americans Dignify Labor 


Maryland's Governor points out impor- 
tance of an occupation in our culture. 


The hallmark of American culture is the 
recognition of the importance of earning 
one’s own living, according to a recent ad 
dress by Governor Theodore R. McKeldin 
of Maryland, delivered at the commencement 
exercises at Steed 
Johnson City, Tennessee 


College of Tec hnology, 
Excerpts from the 


address follow: 


‘To find the explanation [of the fact that 
Athens was the school for the world] you 
must go back almost 150 years before Per 

Solon, the 
that 
low 
He was permitted also to leave him 
must 


great lawgiver, who 


Athenian, whether of 


icles, to 
decreed every 


high o1 degree, must teach his son a 
trade 
a fortune, if he had one, but he 


him a trade. 


“This established at the 
Athenian culture a profound respect for the 
dignity of labor. You might be the son of 
a very eminent man, 
wealth and numbers of 
you might aspire to the highest 
the State, or you might devote your mature 
years to the study of philosophy, but first 


teach 


very basis of 


might 
influential 


you possess 


friends, 
offices in 


of all, you had to learn to do something 
with your hands 
“A hundred 


sulted in what 
completely 


fifty this re 


wise men have called 


and 
many 


years ol 


society the 
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world has ever seen. It was not a society 
of technicians; it was a city in which what 
snobs refer to as the common herd delighted 
in the plays of Sophocles and could appre- 
ciate the beauty of the Parthenon, both of 
which are now regarded as the highest of 
highbrow art. Respect for honest labor had 
much to do with making Athens intellec- 
tually great. 

“The time since the adoption of the Con- 
stitution of the United States is only a little 
longer than the time from Solon to Pericles; 
and if our country has grown great it is 
because we, too, have held that the most im- 
portant question to be asked about a man is 
not how much does he have, or whose son is 
he, but what can he do? 

“We have no law requiring every man to 
teach his son a trade, but we do have a 
strong public opinion holding that a man 
is not a first-class citizen unless he is capable 
of making his own living by some form of 
labor, mental or physical. We have aban- 
doned the old idea that education consists 
entirely of being able to read Latin and 
Greek. We have realized that the ability 
to work to some useful purpose is the 
foundation of cultural development.” 


New Industry Helps Business 


Survey measures impact on local econ- 

omy of addition of new workers. 

What happens when a new industry comes 
to town? For every 100 new industrial 
workers, retail sales increase $460,000, per- 
sonal income goes up $590,000 and bank 
deposits rise $270,000, according to a sur- 
vey of nine counties by the Chamber of 
Commerce of the United States. The study 


showed that an increase of 100 industrial 
workers also meant 74 new jobs in other 
lines of work, 112 more househclds and a 
population increase of 296. 

The survey covered a ten-year period and 
was designed to measure the impact of new 
industry on local business. 

All of the counties studied were nonin- 
dustrial prior to World War II, but in each 
the major employment increase between 
1940 and 1950 was in manufacturing. Other 
developments in the counties studied: Manu- 
facturing employment in 1950 at least doubled 
that of 1940, with a numerical increase of 
at least 1,000 manufacturing employees; 
manufacturing employment in 1950 was at 
least 20 per cent of total employment, and none 
of the counties was a part of a metropolitan 
area. 

A complete report of the survey is con- 
tained in a pamphlet entitled What New In 
dustriai Jobs Mean to a Community. Copies 
are available from the Economic Research 
Department, Chamber of Commerce, 1615 
H Street, N. W., Washington 6, D. C 


IAM Collects Contracts 


Union claims world’s largest collection 

of collective bargaining agreements. 

According to the Machinist, official publica- 
tion of the International Association of 
Machinists, the IAM Grand Lodge main- 
tains the largest file of collective bargaining 
agreements in the world 

“Stacked up, one on top of another,” the 
item said, “these I.A.M. contracts with 14,376 
would make a pile 556% feet 
high, one foot higher than the Washington 
Monument.” 


employers 





UNION DISCIPLINE, MINORITY 


RIGHTS AND PUBLIC POLICY— 


Continued from page 479 





Should a member fail to obtain redress 
within the appeal structure of the union, 
the courts should then entertain an appeal, 
but only after the aggrieved member has 
exhausted all the internal resources of the 
union which are reasonably available to 
him. Civil rights issues would be the only 
substantive with which the courts 
would deal. 


issues 


At present, the adoption of such a scheme 
depends on the willingness of unions to act 
voluntarily to amend their constitutions and 
to create the independent appeal bodies here 
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envisaged. In order to provide an impetus 
in this direction, public policy should en 
courage the establishment by unions of extra- 
union judicial Should 


the unions fail to respond and should abuses 


bodies of review. 
of disciplinary power become more wide- 
spread, it might become necessary for the 
courts to assume a more active role than that 
that 


however, the same considerations and criteria 


recommended in this paper. In event, 
for interference could be helpfully applied 


[The End] 
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The Cover: 


Going Places... 


A MERICANS of the species Homo 
sapiens have long been acquiring the special characteristics of 
Homo vacatio, and the mutation has been stepped up in the 
prosperous postwar period. In the year ending March 31, 1953, 
for example, there were 82,253,000 vacationers on the recrea 
tion trail—not including those who frolicked only on week 
ends. Nearly half of the 42 million families in the nation took 


vacations of three days or longer, for a total of 34,272,000 trips 


Where do they come from? Where do they yo? Residents 
of the East North Central States are the most vacation-minded 
About 55 per cent of them took trips for fun in the year men 
tioned. The Middle Atlantic States were second with 49 pet 
cent. Curiously, these same regions are the favorite destinations 
of vacationers; together they get 38 per cent of the business 
Individual states favored as places to go rank as follows: 
New York, California, Florida, Pennsylvania, Michigan, New 


Jersey, Ohio, Texas, Illinois, Wisconsin and Virginia. 


H. YW MUCH do they spend? One 
estimate of $10 billion for the year ending in March, 1953, 


includes a $2 billion guess at what weekenders spend. 


(All figures above are projections from a 4,000-family 
sample as reported in The Travel Market of the United States, 


the Curtis Publishing Company's recreational travel survey.) 


W ORKING men and women, bot] 
union and nonunion, are swelling the lists of vacationers each 
year as paid vacations are granted by more and more em 
ployers, either voluntarily or on the basis of collective bargain 
ing agreements. A recent BLS survey in Detroit, for exampl 
showed that paid vacations were provided for in formal con 
tract provisions for 100 per cent of office workers and 99.4 
per cent of plant workers in all organized industries. 

Statistics may indicate that the favorite pastime of vaca 
tioners is travel, but what they probably enjoy most is the 
do-nothing luxury of just lying in the sun on a far-from-home 
beach like the ocean-side group lazing on the cover. 


Photograph by H. Armstrong Roberts. 
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